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President's Message 


‘Pee MID-WINTER MEETING at Scottsdale, Ari- 
zona, was our best attended Mid-Winter Meeting to date and in the 
opinion of the President and Board of Governors was a complete success. 

I shall not detail all of the business matters that were discussed at the 
meeting but will list only some of the highlights of our business program. 

1. Carroll Heft, Robert Luce, and Victor D. Werner were appointed 
to a committee whose purpose is to increase the number of insurance 
executives in the membership of the Federation. 

2. The By-Laws Committee of which Jim Dempsey is Chairman 
was instructed to report concerning any amendment or changes to be made 
in the By-Laws. 

3. James Dempsey, Charles B. Robison, Frederick Lewis, and Norman 
Risjord were appointed to a committee for the purpose of considering the 
advisability and practicality of establishing a Brief Bank as a Federation 
project. 

4. J. Harry LaBrum, John Williams, Frank Kelly, Al DesChamps 
and Richard Galiher were appointed to a committee of the Federation to 
work and cooperate with a similar committee in the International Asso- 
ciation of Insurance Counsel which would be in effect an Industry 
Cooperation Committee. 

5. The report of Thomas B. Weatherly, Chairman of the Taxation 
and Incorporation Committee, was received and the President was in- 
structed to direct the Committee to proceed with the incorporation of the 
Federation of Insurance Counsel Foundation before the August meeting. 

6. At the suggestion of the President and other members of the Board 
of Governors, the By-Laws Committee was instructed to study the 
advisability of revamping the committee system in the Federation and 
report to the next annual meeting. 

7. The appointment of a co-chairman for the State of California 
was announced and the co-chairman for California for the remainder of 
this administration is Eugene J. Majeski. 

The Membership Committee admitted a number of applicants to 
membership in the Federation after a very careful screening process as 
to the applications. 

Matters of interest to insurance lawyers and the insurance industry 
were discussed in the business session and we received the benefit of the 
ideas and suggestions of the members who were in attendance. 

Our thanks to the Committee which planned and sponsored the 
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Mid-Winter Meeting and in particular to Ivan Robinette and his lovely 
wife. 

At the annual convention in Philadelphia, we will be presented with 
a report and survey submitted by one of the members of the Member- 
ship Committee in connection with the geographical distribution of 
Federation membership and we believe that this report will be of interest 
to our membership. 

We have now reached the half-way point in this administration of 
the Federation affairs and we sincerely appreciate the help and constructive 
criticism given us by our members. 

Our thoughts and efforts now go to the Philadelphia Convention and 
we can assure our membership that every effort is being expended to 
cause the Philadelphia Convention to be one of our best and most enjoy- 


able conventions. 
LOWELL L. KNIPMEYER 


The Mid-Winter Meeting 


On: HUNDRED SIXTY registered guests enjoyed the 
Federation Mid-Winter Meeting at the Mountain Shadows Resort in 
Scottsdale, Arizona January 28-31. Early arrivals on Wednesday en- 
joyed an extra day of the clear, blue sky and warm sunshine so typical 
of the Arizona winter climate. The days were warm enough for sun 
bathing and an occasional swim in the outdoor heated pool. The nights 
were chilly, but every evening the reception parties were held outside. 

Business sessions began daily with breakfast meetings of the Officers, 
Board of Governors and Committee Chairmen. Some committees met 
separately to consider their business at hand. The membership com- 
mittee met and approved accumulated applications for new members, 
since pursuant to action taken at the convention last summer, applications 
are now approved by the membership committee only twice yearly—at 
the mid-winter meeting and at the annual convention in summer. 

Plans were formulated for the program of our Twentieth Annual 
Convention in Philadelphia this summer to be held on August 24-27 at 
the Bellevue-Stratford Hotel. 

. Considerable discussion was had on the subject of effective opposition 
to NACCA tactics in behalf of plaintiffs’ awards. A committee report 
on this subject was given by John Williams, chairman. It appears in full 
in this issue. 
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One of the general business sessions was largely devoted to a dis- 
cussion of insurance industry efforts in the field of legislation to combat 
proposals for handling auto accident cases on a compensation basis. The 
proposal suggested by Governor Brown of California for a compensation 
plan drew considerable interest. California members present told of 
efforts to present counter-facts to the public showing that court delays 
are due in large part to factors other than auto cases. Findings of a 
similar study in New York are discussed in this issue by Carroll R. Heft 
in his review of the book, DELAY IN THE COURT. 

Norman E. Risjord reviewed the issues and facts involved in a recent 
case in the Superior Court of Cook County, Illinois, wherein, on behalf 
of eighteen plaintiffs, attorney James A. Dooley obtained an aggregate 
verdict of around one and a half million dollars against the American 
Mutual Liability Company. The theory of the case, he reported, was 
grounded in tort in that the insurance company, which insured the 
general contractor, failed to inspect properly a cable that broke on an 
open hoist elevator used in the construction of a building in Miami, 
Florida. The cable broke while the several plaintiffs were being hoisted 
to a floor where the construction work had progressed. The hoist plat- 
form plunged several floors to the ground killing some of the workers 
and severely injuring others. The general contractor was not sued, and 
not guilty verdicts were returned for other defendants, leaving the insurance 
company solely liable for its negligence in improper inspection of the cable 
—or so the jury found. The trial court denied all motions after verdict 
on March 23 and both parties may appeal. 

Aside from the business sessions, a delightful event was a noontime 
poolside luncheon and style show. Brightly colored Arizona resort 
clothes were shown by vivacious models. Even the men had their share 
of clothing display by a courageous male model! 

Preparations for the Mid-Winter Meeting and entertainment were 
made by Dorothy and Ivan Robinette of Phoenix and their committee 
of other Arizona members. Resolutions of appreciation were passed 
commending them for their hospitable arrangements. Everyone who 
attended had a most enjoyable time. 
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Inequitable Verdicts—Why?* 


es BY-LAWS under which our Federation of In- 
surance Counsel operates contain the key to the course we must follow 
and set forth these purposes and objectives, (Art. 1, Sec. 2): 


“To assist in establishing a standard of efficiency and competency 
in rendering legal service to insurance companies . . . to promote 
education methods . . . relating to the insurance business 

to render any other service to its membership or to insurance com- 
panies through united effort and cooperation generally.”’ 


What is the problem? An analysis of it should help us find the 
solution. There are some quite obvious and also some not quite so obvious 
aspects of the problem. 

Some of the obvious aspects are exemplified by such phrases as ‘‘dan- 
gerous trend of rising verdicts,’ the ‘‘ever increasing cost of claims,” 
and the “give away complex’’ with which many jurors seem to be infected. 

Among the not too obvious aspects are basic problems of society 
itself which cry out for remedial action: (1) the harassing problem 
facing the injured man of financing himself and his family for an un- 
known and frequently incalculable period in the future in a strange new 
and unfamiliar environment—one involving doctors, hospitals, physical 
incapacity and dwindling savings with an absence of income; (2) a lack 
of understanding on the part of the public generally that the question 
of liability is as material a part of a damage suit as is the question of 
damages; and (3) the failure of the public to understand just who 
actually “‘pays the bill.” 

There are other not so obvious aspects of the problem which can 
properly be laid more nearly at the feet of the legal profession. (4) One 
of these is that created by our Canons of Ethics which restrict the lawyer 
in the exercise of a right on his part to advertise and thereby force him 
to find other means of acquiring business. (5) Another results from 
the fact that the profession has been subjected to an unbalanced program 
of education in connection with trial techniques and strategies. Prac- 
tically all of the emphasis during the past decade has been placed on the 
development of the physical injury and monetary damage elements of 


*A report given by a special committee at the Midwinter Meeting in Scottsdale, 
Arizona on January 29, 1960. The committee is composed of John Allan Appleman, 
Urbana, Illinois; James Dempsey, White Plains, New York; Allen Crowley, Fort Worth, 
Texas; Wm. A. Porteus, Jr., New Orleans, Louisiana, and John C. Williams, Houston, 


Texas. 


[3] 








the case. Almost no educational effort has been directed toward any 
other component of what should, of course, be a more well rounded 
picture. 

What is the remedy? If it were patent on its face, it would un- 
doubtedly have already been put into effect and the problem eliminated. 
However, it could serve a very useful purpose if we, of the Federation, 
and those in the executive branches of the insurance industry devoted 
some real effort to a detailed consideration of the matter. 


Let us consider first the number (1) problem of those pointed out 
earlier which are found on the doorstep of society itself. Where can 
the injured breadwinner of the family turn for financial aid in his 
nerve-racking time of uncertainty and need? The banks will not extend 
him financial aid because he has no collateral which they can recognize 
and evaluate. Even the loan sharks fail to find adequate security for 
a loan. There are only two sources of potential help which are in posi- 
tion to evaluate the only collateral this man has—his claim for damages. 
They are (a) the insurance company which had issued the liability 
policy that is involved in the loss and (b) a lawyer who wants to 
handle the case for the injured man. The injured man’s first contact 
is usually with a representative of the insurance company. If his prob- 
lem could be met by that company at that time, he would probably nor- 
mally look no farther. But he finds the insurer has money available 
for only one thing—a complete settlement coupled with a release of all 
future liability. That is impractical at that time from his standpoint 
as he does not then know how badly he is hurt nor how long his earning 
capacity will be subnormal. By its inability to size up the man’s collateral 
and to handle interim financing, isn’t the insurer driving that man into 
the hands of the only other source through which he can obtain financial 
aid—tthe lawyer who wants to represent him and who can and prob- 
ably will evaluate his collateral and arrange for there to be put at his 
disposal temporary financing at the time he most needs it? Suppose it 
does take an amendment of existing laws to keep the insurer from 
being in the position of ‘‘admitting liability’”’ if it attempts to meet 
that problem of interim financing—can’t those laws be changed? And, 
can’t the insurer do that “‘interim financing’’ more economically for 
society than either the government or the lawyer? 

The other two problems which have heretofore been characterized 
as those which can be laid at the feet of society itself have resulted partly 
from the fact that in most jurisdictions, although it is the real party at 
interest, society has decreed that the insurer shall stay in the background. 
That forces all parties to the litigation to try, with straight faces, to 
pull the wool over the eyes of the jury and make them think the money 
of someone else is at stake. What can we really expect from such a 
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subterfuge? Experience shows that relatively little real educational effort 
is necessary to straighten that problem out. In Texas last fall the 
amounts of verdicts began to become much more equitable and realistic 
as the members of the public began to become aware of a new experience- 
rating system of fixing the premiums on their automobile liability policies. 
Now focusing our attention on the two phases of the over-all prob- 
lem which seem most logically to be within the control of the legal 
profession, we find that a more detailed analysis of at least one of them, 
heretofore listed as (4), would help. The accepted standards of pro- 
priety in the field of advertising have developed in an odd and somewhat 
inequitable manner. A lawyer specializing in the defense of damage 
suits—in the representation of insurance companies—today has his “‘ad” 
on the shelf of every insurance executive in the free world in the form 
of listings and ratings in various law lists, Martindale, etc. His counter- 
part, the specialist on the plaintiff’s side of the case, has no such means 
of placing and keeping his name before his potential clients—the mem- 
bers of the public who are about to be injured or who have just been 
injured. These people usually know little or nothing about litigation, 
lawyers, etc. and this fact further increases the problem of the plaintiff's 
lawyer in his quest for an adequate substitute—an adequate method of 
acquainting his potential clients with his ability and availability and 
of acquiring their business. He resorts to those things which are avail- 
able: newspaper stories about his big verdicts, prominently displayed 
photostats of drafts received in settlement and ends up frequently having 
to obtain the case from some “‘runner.’’ Occasionally the “‘runner’’ is a 
layman, but far more frequently he is a licensed attorney who lacks 
the necessary ability to successfully handle the case and who is therefore 
willing to “‘split’’ his contingent fee with the specialist. 
Competition is frequently so strong that it forces a completely dis- 
proportionate part of that “‘split fee’’ over into the hands of the runner— 
the man who has a license to practice law but who lacks the ability to 


handle the lawsuit. 

Why should that inexperienced lawyer be paid such a high price 
for his barratrous efforts—for simply “‘signing up’’ the bewildered and 
inexperienced plaintiff who knows of no way he can find out for himself 
what lawyer can most successfully handle his lawsuit? Why should 
the capable and experienced lawyer have to pay that “‘runner’’ such a 
high percentage (maybe 50%—sometimes more) of the fee for a few 
hours of work when he himself will have to devote his time and skill 
for months, and maybe years, to “‘earn’’ his part of the fee? Have we 
not created a parasite in the person of the “‘runner’’ who lives off of the 
plaintiff, the insurer and the plaintiff’s lawyer alike? 
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If an adequate means were at hand from which the potential plaintiff 
could obtain accurate data with respect to the background, ability, and 
integrity of available lawyers, how many would be foolish enough to sign 
up with the inexperienced or incapable “‘runner’’? Would not ninety 
percent of that business gravitate naturally into the hands of the capable 
plaintiff's lawyers without any “‘cost of acquisition” on their part? That 
should materially reduce the gross “‘value’’ of each case. 

There must be many adequate, or at least partial, solutions. Two 
possibilities suggest themselves. One would be to change our thinking, 
and rules, on ethics to more nearly coincide with those of the medical 
profession. Certainly we cannot be hypocritical enough to feel that the 
standard of ethics of our legal profession is, or should be, higher than 
that of the medical profession. The doctors, on a local option basis, have 
frequently concluded that their members may hold themselves out to the 
public as specialists. Usually this has taken the form of permitting listings 
in the yellow pages of the telephone book under various specialties. Even 
in those areas where the telephone book listing is not permitted, the local 
medical society has available and is permitted to advise inquiring members 
of the public the fields in which its various members specialize. Normally 
a doctor is permitted to select the fields in which he wants to hold himself 
out as a specialist—but he cannot select more than two such fields. Com- 
pliance is policed usually on a local basis. 

The second possible solution immediately suggesting itself is that of 
permitting the lawyer who wants the public to know he is specializing in 
a certain field to apply for such right to the licensing authority of the 
State (usually the Supreme Court). Through mechanical means similar 
to those used by Martindale and others, such licensing authority could 
make such investigation as would be necessary and based thereon make the 
needed information available to the public in the office of some official, 
such as the County Clerk or the County Judge. This, too, of course, might 
be carried the step further with the right of a specialist’s listing in the 
telephone book, or other media of advertising, going with such license. 

Then going back to the problems earlier characterized as those which 
fall more nearly on the shoulders of the legal profession than elsewhere, 
we come to the second of these which was earlier listed as (5). That is a 
matter of education of the members of the Bar. If even ten percent as 
much effort is devoted during the next decade to teaching to the Bar the 
mechanics of scientifically exploring, developing and presenting to the 
jury the liability elements of the damage suit as has been expended during 
the last decade on the damage elements, it should result in bringing trials 
back onto a more even keel. Damages ought no longer to occupy the 
disproportionate part of the trial and of the consideration of the jury they 
have occupied since shortly after the close of World War II. 
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All of the foregoing is, of course, no more than a meager outline of 
some of the directions in which serious and constructive thought on the 
part of the legal profession and of the insurance industry might be focused. 
Under our by-laws this Federation cannot only take an active part in such 
an endeavor but may even spearhead the effort, and this we must stand 
ready to do. However, we close with this word of warning, “‘let us make 
haste slowly’”’ lest we inadvertently do ourselves, the legal profession and 
the insurance industry a real disservice. There will be those who have not 
thought the problems through carefully, there will be those who falla- 
ciously point the finger of blame at some segment of society without ever 
looking past the obvious to ascertain what the real picture is, and there will 
be those with personal axes to grind. We must beware of these and others 
who would knowingly or unwittingly sabotage what must become a 
coordinated and united endeavor while we move forward with construc- 
tive rather than destructive effort. 


Insurance Enrollment Date Extended 


The enrollment period for the Jumbo Policy issued to the Feder- 
ation of Insurance Counsel by the Disability & Casualty Inter-Insur- 
ance Exchange has been extended to July 1, 1960. The minimum 
number of applications required to put the Plan into effect for 
Federation members has been reached, but Federation members can 
still enroll at the old rates until July 1. Send your completed appli- 
cation blank and check to C. M. Verbiest and Associates, Inc., Fyfe 


Building, Detroit 26, Michigan, administrators of the Plan. 
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Delay in the Court 
A Book Review 


By CARROLL R. HEFT * 


re YEARS of research on jury and judicial ad- 
ministration are revealed and summarized in the book, DELAY IN THE 
COURT, written by Hans Zeisel, Harry Kalvern, Jr. and Bernard Buch- 
holz, published by Little, Brown and Company. 

The study was made by the University of Chicago Law School, under 
a Ford Foundation grant. This project was the most intensive ever made 
into the working of the American jury system. The gathering of this data 
makes possible an analysis and a study which concerns both the lawyer 
and the sociologist. 

The basic concept considered is that delay in the courts is bad. It is 
not in the public interest. Its effect is to cause hardship to some parties 
because of a possible loss of evidence, or financial need, or many other 
reasons. The entire court system loses public confidence and respect. A 
delayed court system brings in its wake many obvious evils of a secondary 
nature. It may unjustly create a climax for unfair settlements. It may 
provoke public sentiment to create new procedures for the solution of tort 
and compensation claims. 

Basically, the approach in this book is (1) A careful inventory and 
measurement of the current delays; (3) An examination of specific reme- 
dies suggested for the removal of such delays. 

The magnitude of the delay is set forth. In discussing the speeding up 
of the trial process, the authors state that if the extreme remedy of total 
abolition of the jury trial in personal injury cases was adopted, the saving 
in the New York courts would be equivalent to about 1.6 judges per 
year; and the delay would be removed in five to seven years, depending on 
whether or not the abolition of the jury trial was made retroactive and 
and applied to pending cases. So the addition of only 1.6 judges per year 
would net the same impact on delay as the abolition of a basic institution. 
In New Jersey about 40% less time is required to try approximately the 
same jury workload as in New York. These savings come from differ- 
ences in the internal trial process itself. ‘“The inviting conclusion, there- 
fore, is that the remedy for delay is not to abolish the jury trial, but to 
speed it up.” 


* Member of Heft, Coates, Boggs & Heft, Racine, Wisconsin. 
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Then, too, the settlement ratio could be increased. More effective use 
could be made of the judges’ time. 

In analyzing the work load of the court in a metropolitan area such 
as New York, one must be familiar with the complex calendar used in 
the assignment of cases. Judges are assigned to appellate activities, to the 
equity calendar, to general jury work, to general non-jury work, to 
personal injury trials without juries, and to personal injury trials with 
juries. Priority is given to all classes of trials excepting personal injury 
cases to be tried by juries. In other words, the commercial cases fare the 
better. The types of actions, and the jury demand, seem to indicate that 
the work load contains about 49.1% of cases in the personal injury field 
of which 23.2% are automobile accidents, and 25.9% are in other negli- 
gence areas. In this area, 40.8% of the plaintiffs demand a jury, and 
only 8.3% waive a jury. The other 50.9% are in the general field of other 
torts and contracts. In the latter bracket, only 28.8% of the cases demand 
a jury and 22.1% waive a jury. 

The measurement of delay is then discussed; also how much longer 
it takes to try a case before a jury than before the judge. The average 
length of completed jury and bench trials in personal injury cases in the 
New York courts indicates that the time in hours would be 17.4 hours 
for a jury trial and 8.9 hours for a bench trial. A bench trial would thus 
save approximately 49% of the court’s time. 

From a national survey of some 3,000 personal injury jury trials, in 
which the presiding judge reported how he would have decided the case 
had he sat without a jury, the total amount which the judge would have 
awarded was about 20% smaller than the total amount that the juries 
did, in fact, award. This survey will be published in detail in a future 
volume. Several hundred trial lawyers who were asked to estimate this 
difference between the award of the jury and the judge, estimated that 
the judge would on the average give 9% less in damages. 

There is a simple but important question: How many days during the 
year, on the average, does the trial judge preside in court? Ordinarily, 
the sessions commence about Labor Day and go to the end of June. If 
official holidays are deducted, there are about 207 official trial days yearly. 
An inspection of the minute books kept by clerks in trial courts indicates 
that there are many “‘lost trial days.’’ An amusing conclusion is reached 
that court time experiences “‘lost weekends.’’ It was noted that 4.1% of 
the total loss in judge time is credited to “‘the last Friday of the term.” 
In fact, many more “Fridays’’ are hidden in various categories. All in 
all, not less than 36.1% of the total loss falls on Friday. This weekend 
phenomenon sometimes encroaches on Thursdays, and it has been known 
to start on Wednesday. Of course, there are absences of judges for personal 
reasons such as illness, religious holidays, and the like. 
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Again, there is another question: how many hours on the average 
does the judge spend in trial? The clerks have kept time records in some 
areas. In New York the average number of court hours per day was 4.1 
hours. There is no simple way of assessing the significance of this figure. 
No one expects the trial judge to put in an eight hour trial day. Neither 
does the figure of 4.1 hours per day adequately cover the time spent in 
chambers or on official business. 

The concentration of the trial bar contributes to delay. The number 
of lawyers engaged in active trial work is in some sections extremely busy. 
Conflicting trial dates or commitments sometimes leave a court without 
cases ready for trial. Some 10% of the active bar handles 35% of all 
trials. The enlargement of the trial bar is adequately discussed. 

Some consideration must be given to the addition of new judgeships 
as an alternate. This is a complex, political problem. Public understand- 
ing is necessary in order to have the required judicial budget. Even if 
there are a larger number of judges, there must be a judicial system which 
will match the case load with the judge power. 

Geographical areas play a part in the overall problem. The statistics 
show that New York City averages 8.3 bodily injury claims per 100 
insured cars, while Wyoming averages only 0.9 claims during the same 
period. These differences are startling. It is also apparent that an area 
that has a high claim ratio for bodily injury per insured automobile will 
also have a high ratio for bodily injuries per square foot in public streets 
and buildings. 

This intense study proves that personal injury cases are not specific 
causes for delay. That illusion has invited proposals for radical changes 
in the system of handling personal injury litigation. Some suggest remov- 
ing automobile tort claims from the court system altogether, and switching 
to the plan comparable by analogy to Workmen’s Compensation. 

Finally, the authors happily conclude and the statistics establish that 
the problem of ‘‘delay in the court’’ can be, and will be, solved. 


Members Elevated to the Bench 


We are pleased to announce that the following members have recently 
been elevated to the Bench: 


PHILIP R. BANGS of Grand Forks, North Dakota, to the District Court; 


C. DOUGLAS SMITH of Santa Barbara, California, to the Superior Court. 
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Trial Tactics Panel 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF FLORIDA 
MIAMI DIVISION 


CHARLES DOWNING, 
Plaintiff, 


ae ae 


CONSOLIDATED MILK COMPANY, INC., 
Defendant. 


Presiding Judge: HONORABLE JOSEPH P. LIEB 
U. S. District Judge 
Miami, Florida 


Selection of Jury 


Mr. Murray SAMS, JR., of the firm of Sams, Anderson, Eaton 6 
Alper, Miami, Florida, on behalf of Plaintiff. 


Mr. REGINALD L. WILLIAMS, of the firm of Dixon, DeJarnette, 
Bradford, Williams, McKay & Kimbrell, Miami, Florida, on behalf 
of Defendant. 


Summation to Jury 


Mr. WALTER H. BECKHAM, JR., of the firm of Nichols, Gaither, 
Green, Frates & Beckham, Miami, Florida, on behalf of Plaintiff. 


Mr. WALTER HUMKEY, of the firm of Fowler, White, Gillen, 
Humkey & Trenam, Miami, Florida, on behalf of Defendant. 


THE CourRT: The case set for trial this morning is the trial of Charles 
Downing, Plaintiff, versus Consolidated Milk Company, Incorporated, 
Defendant. Both sides have announced they are ready. The Clerk will 
call the jury. 

THE CLERK: Will the jurors please take their positions in the box 
as their names are called. Harry Leibert. Jerry Stejskal. Mamie Culver. 
Irene Bellham. Harold Reissland. Oscar Maron. Marion Squarcy. For- 
rest Pelfry, Oliver Redd, Charles Gilbertson, Peter Salt, George Heath, 
and J. Brovard. 

This Trial Tactics Panel was presented at the Nineteenth Annual Convention in Miami 
Beach on August 21, 1959. In the assumed case the panel portrayed as realistically as 


possible a mock trial with emphasis on the selection of the jury and summations to the 
jury. Jurors were actual residents who were brought in to act as a jury panel.—[Ed.] 
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THE CourRT: Members of the Jury, at this time the Court wants to 
acquaint you with the case we are about to try, and we will ask you a few 
questions concerning yourselves for the general purpose of trying to find 
out if you are qualified to sit as a juror in the trial of this particular case. 

I want to give you now a thumbnail sketch of what the case is about: 
This is not a criminal case, this is a civil action, what is known as an 
action for damages. Now, in the trial of cases in our Court, the plaintiff 
files a Complaint which sets out what the plaintiff contends he has as a 
basis for a claim against the defendant. It is not evidence. It merely ad- 
vises the defendant what to expect so that he can meet it and the Court and 
the Jury can channel it into an issue that can be heard. 

In this particular case, the plaintiff, in his Complaint, says that he 
is a resident of the City of Miami, and the defendant, the Consolidated 
Milk Company, is a corporation organized under the laws of the State of 
Delaware with the home office in New York City, but doing business in 
Florida, particularly in the Miami area, in the distribution of milk. 

The plaintiff also says that in the early morning of June 3rd, a little 
after 3 o’clock in the morning, he was crossing an intersection in the City 
of Miami which is Southwest 8th Street, commonly known as the Tamiami 
Trail, at or about Southwest 29th Court. 

While he was crossing the street as a pedestrian, he was run down by a 
truck of the Consolidated Milk Company and sustained personal injuries, 
he claims. 

That is the basis of his suit. He contends that he was run over by the 
truck and that the truck, at the time it ran into him, was being operated 
negligently by its driver. 

Now, I am going to ask you collectively, are any of you related by 
blood or marriage to the plaintiff, Charles Downing, of Miami? 

(All jurors shake their heads in the negative. ) 

The Court hears no response and assumes your answer individually 
and collectively would be in the negative. The defendant, Consolidated 
Milk Company, Incorporated, is a corporaton. Are any of you officers, 
directors, agents, servants, employees or stockholders of that company, or 
have you been within the past year? 

(All jurors shake their heads in the negative.) 

‘The Court hears no response and assumes your answer to that ques- 
tion would be in the negative. 

Do any of you know anything about the case other than the brief 
sketch which the Court has just given? Do you have any knowledge 
whatsoever about that incident? 

(All jurors shake their heads in the negative.) 

The Court hears nothing and assumes from your failure to reply that 
you have no information concerning this accident other than that which 
the Court has supplied. 
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Is there any reason that any of you know of why you cannot sit as 
fair and impartial jurors and try this case between these parties and render 
a fair verdict between them based solely upon the evidence and the Court’s 
charge to be given you on the law of this case? Is there any reason 
whatsoever? 

(All jurors shake their heads in the negative.) 

You understand the Court is interested in obtaining absolutely neutral 
jurors who lean against or in favor of no one in the case. You have no 
prejudices or preconceived opinions whatsoever, is that right? 

(All jurors shake their heads in the negative.) 

There is one more thing I want to ask you and that is this: It is the 
requirement of the law that you decide what are the true facts in the case, 
but your decision must be guided by the Court’s instructions on the law 
which abide in the case, and whether you approve of the Court’s instruc- 
tions or not, you are required by law to follow them. Now, will each of 
you agree that in the trial of this case, regardless of your own personal 
feeling what the law ought to be, that you will take from this Court the 
law to be applied in the case and submerge your own feelings about it, 
if you have any? Will you all do that? 

(All jurors nod their heads in the affirmative.) 

You all agree to do that. All right. 

That is all the Court intends to ask of the Jury at this time. Mr. Sams, 
you may interrogate the jury for the plaintiff. 

Mr. SAMS: May it please the Court. Ladies and gentlemen of the 
Jury, my name is Murray Sams and I practice law here in Dade County 
along with Mr. Walter Beckham, who is seated right over here. 

I will try to stand away from these people so that you will be able to 
see them. Do any of you people know Mr. Beckham or myself? 

(Ail jurors shake their heads in the negative.) 

I am going to ask you right now to do this for me: I assume by your 
silence that none of you do; however, I would like an affirmative answer 
from the jurors. If you will do this for me, I would appreciate it and I 
know all the attorneys will. 

If you will signify when I ask you a question whether or not you know 
someone or whether or not you have had an accident or an injury or 
that sort of thing, let me know by an affirmative signification. 

Will all of you do that? 

(All jurors nod their heads in the affirmative. ) 

Can all of you hear me? 


(All jurors nod their heads in the affirmative. ) 
I take it none of you know Mr. Beckham or myself. Give me a signal 


on it. 
(All jurors reply in the negative.) 
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Don’t be hesitant about speaking up. Do any of you know either of 
the defense counsel in this case, Mr. Williams, who is seated right here, 
or Mr. Humkey, on the other side? 

(All jurors reply in the negative.) 

You do not. Now, do you know anything about the facts of this 
particular accident? 

(All jurors reply in the negative.) 

Before I go into individual questions of you jurors, I want to explain 
to you briefly just what this procedure is. It is one of the simplest pro- 
cedures known to law, and the reason I want to explain it is that many 
times jurors called in here on a panel feel like after the lawyers have asked 
them the questions, they may be upset if they are excused. 

Each of the attorneys in this case has the right to excuse three of you 
jurors for what we term peremptory challenges—that means for no particu- 
lar cause. Sometimes a juror sitting on a panel has gotten to be friendly 
with another juror. If I excuse one of your friends, they may feel that I 
do it for some reason that makes you unhappy. 

If I excuse somebody on this jury, will anybody here speculate as to 
why or will they hold it against me that I do that? 

(All jurors shake their heads in the negative.) 

Do you understand that procedure? You realize that I may excuse 
some of the jurors? 

I want you to know in this procedure I am trying to get a fair and 
impartial jury to try a serious case. I am not going to belabor the serious- 
ness of the case. I think all of you can realize from the state of the court- 
room the importance of this particular trial that you are about to be selected 
as jurors to serve on. 

We are not engaging in a popularity contest in this case. This is not 
a contest between the attorneys. We have a case here of a man who has 
been seriously and grievously injured, and it is a case of tremendous im- 
portance to the plaintiff and to the defendant. 

I won’t want you to feel that because of a like or dislike you have for 
me or what my personal feelings would be about you—that should not 
enter into it at all. Would any of you allow that to enter into your verdict? 

(All jurors nod their heads in the affirmative. ) 

You are nodding yes. I assume you all mean yes, you would not allow 
the personalities of the attorneys to interfere with your verdict. All of you 
give me an affirmative expression on that. You would not. 

(All jurors reply in the negative.) 

Because of the importance of this case, there have been microphones 
provided for each of you, so if you will lean forward to the microphone 
when you answer, we will be able to hear you. Without going too deeply 
into facts, this accident occurred on June 3, 1958, at the intersection of 
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Southwest 8th Street, which is the Tamiami Trail. Are all of you familiar 
with that area here in Dade County? 

(All jurors reply in the affirmative.) 

Do all of you operate motor vehicles? Show me your hands on that. 
There are two of you back here who do not operate a motor vehicle; is 
that correct? 

Mr. HEATH: Yes. 

MR. BROVARD: Yes. 

Mr. SAMS: And you, ma’am, you do not? 

Mrs. BELLHAM: No. 

Mr. SAMS: Do you feel you are familiar enough with the operation of 
a motor vehicle to be able to decide a case that involves an accident between 
a Consolidated Milk truck and a pedestrian? 

(Mr. Heath, Mr. Bovard and Mrs. Bellham reply in the affirmative. ) 

I assume all of you are pedestrians. All of you cross the streets, don’t 
you? Are all of you familiar with the fact that the streets in this County 
and in this City are as much for the use of pedestrians as they are for 
motor vehicles? 

(All jurors reply in the affirmative.) 

There are none of you here who assume that the streets are just for 
cars. Am I right about that? 

(All jurors reply in the affirmative. ) 

You don’t feel that when an automobile and a pedestrian come into 
contact that the pedestrian was out of place by being on the street where 
he had to cross, do you? 

(All jurors reply in the negative.) 

In asking you these questions, and in answering them for me, remember 
this and remember this solely: That your answer must be an answer to 
you yourself. You are not trying to make a team—remember that. So 
many human beings get lead off into that sort of thing. They feel like, 
“T want to get on this jury. I want this lawyer to feel like I am accepted.”’ 

We are going to talk about basic ideas that you have in your life that 
may cause you to sway one way or the other unfairly. I don’t want that; 
the attorney for the Consolidated Milk Company, Incorporated does not 
want that. 

All I want to know is whether you know anything about this accident. 
We have stipulated to allow in evidence a diagram showing the scene of 
this accident, showing where it occurred. All of you have told me you are 
basically familiar with this location. I want to point one thing out to you: 

This sketch which has been drawn has been drawn showing north 
at the bottom of the sketch. Ordinarily, sketches would show north at the 
top. If there are some of you over there who are familiar with the reading 
of sketches, you will realize that this one may be upsidedown, but bear in 
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mind that this is the northerly direction (indicating), this is going up 
toward Jacksonville. 

This is your easterly direction over here (indicating), or toward the 
Bay. And this goes out the Trail out toward the Everglades. All of you 
are familiar with that. 

You will notice there is a jog here. 

Without going too deeply into the details, the plaintiff was a young 
veteran who was staying right here at this Paris Motel. He was a waiter, 
and you will hear more about that in the evidence. I am going into that 
now, but just suffice to say he was a waiter. 

On the evening of June 2nd, he retired early and he was unable to fall 
asleep because of the heat and he ultimately fell asleep, but he woke up 
again about, oh, 2 o'clock in the morning. He couldn’t go back to sleep; 
he had a non-air-conditioned room. 

He got out and walked across the street and went over to this neigh- 
borhood bar and grill. There will be some controversy in the evidence 
about what occurred in there, so 1 am not going to go into that. 

But when he completed being in there, and the testimony at the very 
best, even for us, will show he had a couple of beers while he was in there. 

Is there anybody on this jury who feels that a person who drinks a 
couple of beers in a neighborhood bar has done something wrong or that 
he is impaired in any way? I want an individual answer from every one 
of you about that, because that is important. Would that affect your 
thinking at all? 

(All jurors reply in the negative.) 

All right. You are convinced of that yourselves? You don’t feel any- 
thing about that at all? All right. 

At about 3:20 A.M. he started back across the street, and there will 
be some conflict about what happened there, but he was struck out in 
the street by this Consolidated Milk truck. This young veteran—well, he 
is a man 39 years old—and I refer to him as young and I think | can do 
that—he is a very young man, as far as | am concerned—received very 
serious injuries. 

I want to ask you this question: The Consolidated Milk Company, 
Incorporated is a foreign corporation. Would any of you be prejudiced 
against a foreign corporation that is doing business in the State of Florida? 

(All jurors reply in the negative.) 

Ali that means is that this company is large enough so that they are 
able to have offices in a good many states. They are a Delaware corporation 
with their Home Office in New York. Would you be prejudiced in any 
way against them because they make a profit from the people of the State 
of Florida and that money actually goes to another state? 

(All jurors shake their heads in the negative.) 

You feel no hesitancy about that? 
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(All jurors shake their heads in the negative. ) 

Let me ask you this: I have gotten your names from this list and 
I am not going to go into your personalities particularly, but I am going 
to ask you some individual questions in a minute. 

Have any of you ever had any automobile accident in which you 
received an injury? By that I don’t mean cuts or scratches, because this 
accident ultimately resulted in the amputation of this plaintiff's leg between 
the hip and the knee. 

When I ask you about previous accidents, I mean accidents in which 
you or members of your immediate family have received serious accidents, 
crippling accidents, which may have maimed or crippled any of you or 
your families. Give me an affirmative answer on that. 

(All jurors reply in the negative.) 

Have any of you ever had claims that you were unable to adjust? 

(All jurors shake their heads in the negative. ) 

Would any of you hold it against this plaintiff because he is not able 
to adjust his claim and has to come into Court here to have you decide this 
claim for him? Would any of you hold that against him? 

(All jurors reply in the negative.) 

You basically believe in our jury system; you think that is the proper 
method of fixing compensation in these automobile liability cases? 

(All jurors reply in the affirmative. ) 

All of you feel that way. 

This is an important question that I want to ask you. During the 
course of this trial, you are going to be called on to decide the basic facts, 
you are the final arbitrator of the facts, nobody else is going to decide that 
for you, and I want to know whether you have the courage of your 
convictions about that, and I am going to ask you that question directly. 

During the course of this trial there will be spectators in the audience 
who will sit through the trial and they will make up their minds one way 
or the other. The bailiff, the clerk, the Court reporter, all these people 
who are here, even the Judge himself, may arrive at some opinion or 
conclusion about what he or she thinks would be the outcome of this case. 

You wouldn't allow any of those people to influence your judgment 
in this case, would you? 

(All jurors reply in the negative. ) 

The Judge is here to give you the law. He will tell you he does not 
want you to take anything he says to be any idnication of how he may 
feel and yet I know that some jurors will think, ‘“Well, I wonder how the 
Judge feels about it,’’ or that statement seems to make me think the Judge 
is for the plaintiff or the defendant, so I am going to be for them. 

None of you would allow that to happen, would you? 

(All jurors reply in the negative.) 

You are sure of it? 


[22] 





(All jurors reply in the affirmative. ) 

There are several important single items in this particular case that 
I want to ask you about. Are all of you familiar with the method and 
maner that police reports are made up? How your police officers investigate 
at the scene of an accident? Are you basically familiar with that? Are 
you basically familiar with the fact they go out there and they ask for the 
names and addresses of the witnesses, they do everything they can to find 
out about everybody, who was there and who saw the accident, and they 
write that down on their report? 

All of you know that in your common everyday experience and you 
realize how that is done. 

This may seem like an unusual question to you, but it is a question 
that is important in this case. Have any of you ever been falsely accused of 
anything by your neighbor because of some animosity that they might 
have had for you? 

Now, search your memories for a minute, because that may prejudice 
you in this case. All of you have heard of that thing happening. Somebody 
gets mad with somebody for one reason or another and he will go down 
and try to hurt him because of his anger with him. 

We all know about that in our lives. You have heard of instances like 
that. You know that that happens, don’t you? Have any of you ever had 
it happen to you? 

(All jurors shake their heads in the negative.) 

This is a civil case, as the Judge told you, and the plaintiff in this case 
is required to prove the case by a preponderance of the evidence. That isn’t 
nearly as big as it sounds. 

The word “‘preponderance’’ is sometimes frightening to me. But all 
that means is that the evidence preponderates the one side or the other, and 
by preponderance the Judge will tell you that it just means the scale tilts 
to one side or the other. 

In a criminal case, you have to prove it beyond and to the exclusion 
of a reasonable doubt. All of you are familiar with that rule of law, I am 
sure. You all know about that. We read these books and we see television 
programs about it all of the time. 

In this case, you are not to hold me to that burden of proof. You may 
have a reasonable doubt in your mind, but if the evidence preponderates in 
favor of this plaintiff, is there any man or woman on this jury that would 
not have the courage of his or her conviction to follow that law and come 
in here with a just and adequate verdict for this plaintiff? 

You have that conviction, don’t you, sir? 

Mr. MARON: Yes. 

Mr. SAMS: How about all of you? Give me an expression on that. 
Speak right up. 

(All jurors reply in the affirmative.) 
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This is not a criminal case and you are not here to punish anyone. In 
this case, if you find—and the Court will tell you this—if you find that a 
witness is telling you something that is false—in other words, if he is not 
telling you the truth, if he is saying to you that he was somewhere when he 
wasn't there, you don’t have the power on this jury to punish him any 
more than to throw out his testimony. 

If you find out that somebody has said that to you, is there anybody 
on this jury who is not man enough or who is not woman enough to 
throw that testimony out? Would you do that? Would you find some- 
body who said something falsely, would you throw his testimony out? 

Mr. BELLHAM: Yes. 

Mr. SAMS: Would you, sir? 

MR. STEJSKAL: Yes. 

Mr. SAMS: How about all of you? Will you give me an expression? 

(All jurors reply in the affirmative. ) 

All of you would. You feel that you would do that. That is what 
you are allowed to do and that is what you should do. 

Let me start with the gentleman back here and let’s see if we can’t pass 
that microphone along amongst each one of you. 

Give me your occupation, if you will. 

Mr. BROVARD: Superintendent of a rolling mill. 

Mr. SAMS: What sort of a job do you perform there? 

Mr. BROVARD: Supervising the rolling mill; production of the mill. 

Mr. SAMS: Have you ever done business with this particular foreign 
corporation? 

MR. BROVARD: No. 

Mr. SAMS: You work for a corporation, however? 

MR. BROVARD: I do. 

Mr. SAMS: And you wouldn’t have any feeling of hesitancy about 
returning an award against the corporation if you feel it is justified? 

MR. BROVARD: No. 

Mr. SAMS: Have you ever had any controversy with the particular 
corporation you work for or with other corporations? 

MR. BROVARD: Nothing serious. 

Mr. SAMS: Good. Can I get your business or occupation, sir? 

Mr. HEATH: Civil engineer. 

Mr. SAMS: For whom do you work? 

Mr. HEATH: I am not working now. 

Mr. SAMS: Are you in business for yourself as a civil engineer? 

Mr. HEATH: No, sir. 

Mr. SAMS: You have formerly worked for some firm, I presume? 

Mr. HEATH: Yes 

Mr. SAMS: What type of engineering work did you do? 
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Mr. HEATH: Supervising bridge work and highway and pavement 
work. 

Mr. SAMS: In doing that sort of work, are you familiar with the basic 
safety requirements for pedestrians on highways? 

MR. HEATH: Yes, sit. 

Mr. SAMS: And you understand what the rules and principles involv- 
ing that sort of thing are? 

Mr. HEATH: Yes, sir. 

Mr. SAMs: Is there anything about that business or occupation that 
you feel might, in any way, cause you to be hesitant about sitting on a 
jury of this type? 

Mr. HEATH: None at all. 

Mr. SAMS: Pass the microphone right down to this man. What is 
your business or occupation, sir? 

MR. GILBERTSON: Free lance writer and newspaper editor. I also do 
a little bit of bookkeeping on the side. 

Mr. SAMS: You are, I understand, a free lance writer? 

Mr. GILBERTSON: And a newspaper man. 

Mr. SAMS: Have you worked with any of our local newspapers here? 

MR. GILBERTSON: I have been with the Miami Herald and I am with 
the North Dade Journal. 

Mr. SAMS: Are you familiar with the articles the Miami Herald has 
written regarding verdicts in accident cases? 

Mr. GILBERTSON: No, I am not. I haven’t been with them for 11 
years, so I don’t know of any recent articles. 

Mr. SAMS: Is there something about your newspaper job that would, 
in any way, influence you as a juror in this case? 

Mr. GILBERTSON: I can’t see it. 

Mr. SAMS: You are sure of that? 

MR. GILBERTSON: I don’t know of any reason. 

Mr. SAMS: You don’t feel any hesitancy about that? 

MR. GILBERTSON: No, sir. 

Mr. SAMS: All right, sir. Let’s move on to the next gentleman. What 
is your occupation, sir? 

Mr. REDD: City of Miami Fireman. 

Mr. SAMS: How long have you been in that business or occupation? 

Mr. REDD: Four years now, sir. 

Mr. SAMS: Do you do investigative work for the Fire Department? 

Mr. REDD: Yes, sir; we do. 

Mr. SAMS: Have you done investigative work on accident cases? 

Mr. REDD: Well, not accidents; just fires and explosions and things 
like that. 

Mr. SAMS: Are you associated or affiliated with our Police Depart- 
ment? Do you work hand and glove with them? 
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Mr. REDD: There is a fraternal organization and they are considered 
our brothers. 

Mr. SAMS: Do you feel like your association with them would give 
any undue influence to your verdict in this case? 

Mr. REDD: No, sir; I don’t see where it would. 

Mr. SAMS: You could carefully weigh the testimony of the police 
officer and decide in your own mind whether or not you felt those were 
the facts? 

Mr. REDD: Yes, sir; that is true. 

Mr. SAMS: Are you familiar with the type of thorough investigation 
that our police officers conduct at the scene of these accidents? 

Mr. REDD: Yes, sir. I have a few friends that are in the Police 
Department. 

Mr. SAMS: And you are familiar with the procedure of obtaining the 
names and addresses of all the witnesses who were actually there? 

Mr. REDD: Yes, sir. 

Mr. SAMS: Let me have your name and your business or occupation. 

Mr. PELFRY: I am Forrest Pelfry and I am also a fireman for the 
City of Miami. 

Mr. SAMS: The two of you seem to be on here together. Do you know 
one another? 

MR. PELFRY: Yes. 

Mr. SAMS: Do you work in the same department? 

Mr. PELFRY: Yes, sir: we work in the same department. 

Mr. SAMS: Are you pretty good friends? 

Mr. PELFRY: I suppose so. 

Mr. SAMS: Well, you are not intimate, are you? 

Mr. PELFRY: No, we are not intimate. 

Mr. SAMS: I don’t want a couple of guys on here that don’t like each 
other. I will be very candid with you; I am a little concerned about leaving 
both of you on here because of the fact you work in the same department. 

Do you think you would be able to arrive at an independent verdict 
without letting the other influence one or the other of you unduly? 

Mr. PELFRY: I think so. I don’t think the opinions would change 
any because of that. 

Mr. SAMS: You see what the problem is, don’t you? 

MR. PELFRY: Yes, sir. 

Mr. SAMS: You do, too, don’t you? You recognize that? 

Mr. REDD: Yes. 

Mr. SAMS: I am worried you will get out in that juryroom and either 
be big buddies or big enemies. You are pretty close together; you have the 
same general interests, you work for the same organization, and you might 
team up on these other fellows. You understand that, don’t you? What 
do you think about it? 
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Mr. REDD: I don’t think so. 

Mr. SAMS: Well, I am going to follow what you have to say about it. 

Mr. PELFRY: Well, it is possible. 

Mr. SAMS: You see the problem, don’t you? It might embarrass you 
a little bit, also. 

Mr. REDD: Yes. 

Mr. SAMS: Well, I will give it some more thought and make my 
decision on it. 

How about the rest of you? Now that we have said this, would you 
have your independent opinions? Suppose you differed from them, just 
because the two of them might see alike, would you think they were team- 
ing up? You know this is a difficult job you are getting ready to perform. 

It is not an easy one. It is a task that is extremely difficult and you are 
going to be called upon to make a decision, one that I think will be far 
reaching in this community. I want to be sure all of you can do that with- 
out any outside influence. 

Let me have your business or occupation, sir. 

Mr. SQUARCY: Supervisor of an insurance company. 

Mr. SAMS: What company is that? 

Mr. SQUARCY: Prudential Insurance Company. 

Mr. HUMKEY: Mr. Sams, that is a life insurance company. 

Mr. SAMS: We can’t use you in this case. If you will just come off 
there, I will appreciate it. 

THE CourT: Call another juror, Mr. Clerk. 

THE CLERK: D. Brandon. 

Mr. SAMS: Have you heard all the other questions I have asked these 
jurors? 

Mr. BRANDON: Yes, sir. 

Mr. SAMS: Do you feel that your answers to any of those will be 
different so that it should be called to my attention? 

Mr. BRANDON: No, sir. 

Mr. SAMS: Would you give me your business or occupation? 

Mr. BRANDON: I am an office manager of a catering firm. 

Mr. SAMS: Is there anything about that that you think might 
prejudice you in any way in this case? 

Mr. BRANDON: None whatsoever. 

Mr. SAMS: Let me have your business or occupation. 

Mr. LEIBERT: I am an accountant. 

Mr. SAMS: And are you with a firm or in business for yourself? 

Mr. LEIBERT: Private practice. 

Mr. SAMS: Do you do any accounting for any large corporations? 

Mr. LEIBERT: No, sir. 

Mr. SAMS: Do you do any of these profit and loss sheets for them? 

MR. LEIBERT: No, sir; no large corporations. 
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Mr. SAMS: Do you do any accounting for any large law firms? 

MR. LEIBERT: No, sir. 

Mr. SAMS: You haven’t done any accounting for the firms that are 
defending this case today? 

MR. LEIBERT: No, sir. 

Mr. SAMS: Have you done any for the Consolidated Milk Company, 
Incorporated? 

Mr. LEIBERT: No, sir. 

Mr. SAMS: Do any of you, and I will ask you this question, do bus- 
iness with Consolidated? Do you take milk from them? All of you are 
familiar with this company in the community, are you not? 

Mr.. REDD: [ take my milk from them. 

Mr. SAMS: You say you take your milk from them. Anybody else? 

Mr. LEIBERT: We do. 

Mr. SAMS: Well, I do, myself. Is there anything about your milk 
delivery or about your association with this milk company that would, 
in any way, prejudice you against them? 

Mr. REDD: No, sir. 

Mr. SAMS: Do you get your milk on time? You know, that sort of 
thing sometimes influences a juror—seriously. 

Are any of you on friendly terms or close relationship with your 
milkman? I exclude the ladies from that. 

You don’t feel that anything like that would influence you at all, 
the friendship you might have or knowledge you might have? They 
haven’t pressed you for the payment of your bill? You think the price 
of milk is reasonable? There is nothing like that that would influence 
you in this case, is there? 

Mr. REDD: No, sir. 

Mr. SAMS: All right. What is your business or occupation? 

Mr. STEJSKAL: Student at the University of Miami. 

Mr. SAMS: You are not a law student there, are you? 

Mr. STEJSKAL: No, sir; business administration. 

Mr. SAMS: All right. Tell us your business or occupation. 

Mrs. CULVER: I am a hotel maid. 

Mr. SAMS: You are a maid in a hotel? 

Mrs. CULVER: Yes. 

Mr. SAMS: What hotel is that? 

Mrs. CULVER: Oceanic. 

Mr. SAMS: You are familiar then with , type of work that the 
waiters do in these hotels? 

Mrs. CULVER: Yes, sir. 

Mr. SAMS: And you understand that a portion of their earnings 
are through tips? 

Mrs. CULVER: Yes, sir. 
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Mr. SAMS: You have an appreciation for that, do you not? 

Mrs. CULVER: Yes, sir. 

Mr. SAMs: All right; let’s move right along. 

Would you give us your business or occupation? 

Mrs. BELLHAM: I am a homemaker. 

Mr. SAMS: Homemaker? 

Mrs. BELLHAM: Yes. 

Mr. SAMS: In other words, you are a housewife? 

Mrs. BELLHAM: Yes. 

Mr. SAMS: You are not employed? 

Mrs. BELLHAM: No. 

Mr. SAMS: Did you volunteer for jury duty? 

Mrs. BELLHAM: Yes. 

Mr. SAMs: I ask you this question because I realize that in Florida 
ladies are not called to serve on juries. And I address this to both of 
you—sometimes we are concerned that the ladies who come down here 
to serve on these juries may be doing so out of some desire to further 
some particular cause. 

You don’t have any feeling like that, do you? 

Mrs. BELLHAM: No. 

Mrs. CULVER: No. 

Mr. SAMS: You feel if you are selected on this jury you can decide 
issues of this case fairly and squarely; give a fair trial to both sides? 
Mrs. CULVER: Yes, sir. 

Mrs. BELLHAM: Yes. 

Mr. SAMS: You realize that is what we both want? 

Mrs. BELLHAM: Yes. 

Mr. SAMS: Now, how about you? 

Mr. RIESSLAND: I am a counter man for Royal Castle. 

Mr. SAMS: You work for Royal Castle? 

MR. RIESSLAND: Yes. 

Mr. SAMS: The evidence will show in this case that this accident 
occurred about 3:20 in the morning. This driver was working what 
we call on the graveyard shift, that midnight shift, the shift where 
you start working late at night and work all night long, and what we 
term the sleepy shift sometimes. 

He is the sort of fellow that has the type of job where he has to 
live an unadjusted life. We understand about that, where he delivers 
milk all night long and comes home and has to live all out of kilter. 

Do you serve with that sort of thing? Do you work nights over 
there? 

MR. RIESSLAND: Yes, I do. 

Mr. SAMS: You realize how tired you can get working those things? 

Mr. RIESSLAND: Yes. 
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Mr. SAMS: You are familiar with that. Do you feel like that the 
similarity between the jobs, working those late night sleepy hours shifts 
would in any way influence you in this case? 

Mr. RIESSLAND: Working steady I don’t see where it would affect 
you. If you stopped for a while, and then started again, it would make 
a difference. He shouldn’t be sleepy at that time. 

Mr. SAMS: The evidence in this case is going to show that he kept 
on moving before and after the accident, so that wouldn’t influence you 
at all? 

Mr. RIESSLAND: No, I wouldn’t think so. I don’t get tired work- 
ing at night. 

Mr. SAMS: What is your business or occupation? 

Mr. MARON: Production engineer. 

Mr. SAMS: Are you with a firm here? 

Mr. MARON: Yes, with Convey Air. 

Mr. SAMS: Does the fact that you are associated with a large 
corporation like Convey Air influence you at all in deciding a case like 
this? Would you take the corporations’s viewpoint? 

Mr. MARON: No. 

Mr. SAMS: You don’t feel that would affect you at all? 

Mr. MARON: No. 

Mr. SAMS: When you say production engineer, just exactly what 
does that mean? 

Mr. MARON: I have to give the orders to get the materials through 
the various departments. 

Mr. SAMS: Are you familiar with or have you had anything to do 
with the Consolidated Milk Company, Incorporated? 

Mr. MARON: None whatsoever. 

Mr. SAMs: The plaintiff tenders the Jury, your Honor. 

Mr. WILLIAMS: I assume from the answers given to counsel for 
the plaintiff that you are strangers to anyone connected with this law- 
suit, and rather than go over that again, can I assume that none of you 
know me or Mr. Humkey or Mr. Beckham or Mr. Sams, none of you 
know the plaintiff, Charles Downing, and none of you know a man 
whose name has not been mentioned as yet, James Arial, the milk truck 
driver. 

(All jurors shake their heads in the negative.) 

The milk truck driver, James Arial, is he by any chance the delivery 
man for any of you people who take milk from this company? 

Mr. REDD: No. 

Mr. LEIBERT: No, sir. 

Mr. WILLIAMS: I would like to ask each of the jurors if they have 
ever served on a jury before. Have any of you ever had jury experience 
in any Court? 
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Mr. BRANDON: Yes, sir. 

Mr. WILLIAMS: Has that been in Dade County? 

Mr. BRANDON: Yes, sir. 

Mr. WILLIAMS: In a civil case? 

Mr. BRANDON: Criminal. 

Mr. WILLIAMS: And you have, Mr. Leibert? 

Mr. LEIBERT: Yes, in Kings County, New York, in a civil case. 

Mr. WILLIAMS: And you, sir? 

Mr. STEJSKAL: In Dade County, sir. 

Mr. WILLIAMS: In a civil case? 

Mr. STEJSKAL: Yes. 

Mr. WILLIAMS: Those of you who have served on juries I am sure 
are familiar with the fact that if accepted on this jury you will have to 
take an oath. I am wondering if the rest of the jurors have thought of 
that, and do I have your assurance and your promise that you will be 
loyal and faithful to that oath when you take it, that you will base your 
verdict on this case solely: upon the evidence that you hear from the 
Witness stand in this courtroom, and be governed by the laws as charged 
to you by the Court? 

(All jurors nod their heads in the affirmative.) 

Each of you will do that. Have any of you ever had an accident 
of any kind which resulted in personal injury to yourself or to some 
close member of your family? Have you, sir? 

Mr. MARON: No, sir. 

Mr. WILLIAMS: You never suffered in any kind of an accident? 

Mr. MARON: No, sit. 

Mr. WILLIAMS: Has any member of the panel had an accident re- 
sulting in personal injuries? 

Mr. GILBERTSON: Yes. 

Mr. WILLIAMS: What kind of an accident was that? 

Mr. GILBERTSON: I had my finger broken in a bus accident. 

Mr. WILLIAMS: Did you make a claim against the bus company? 

Mr. GILBERTSON: Yes, sit. 

Mr. WILLIAMS: Did you sue the bus company? 

Mr. GILBERTSON: Well, I had an attorney and he adjusted the 


Mr. WILLIAMS: It was amicably adjusted? 

MR. GILBERTSON: Yes. 

Mr. WILLIAMS: Were you satisfied with the results of the claim? 

Mr. GILBERTSON: Yes. 

Mr. WILLIAMS: Are there any other members of the panel who 
ever had an accident or a lawsuit of any kind, either as a party plaintiff 
or a party defendant? Has any member of the panel ever been a witness 
in a trial of a lawsuit? 
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(All jurors shake their heads in the negative.) 

I would like to inquire of each of you about your relations with 
Consolidated Milk Company. Some of you are regular customers of 
that company, and I assume that all of you are aware of the products 
of that company and perhaps have bought them in the stores from time 
to time. 

Those of you who have had any business dealings whatsoever with 
Consolidated Milk Company, have they been satisfactory relations? 
Have you ever had any unpleasant experience with this or any other 
milk company that might leave you with some lurking or lingering 
prejudice or bias about them? 

(All jurors shake their heads in the negative.) 

Further, to acquaint you with the people involved in this case, the 
president of the Consolidated Milk Company is a gentleman who, I am 
sure, you all have heard of, he has done a great deal of charitable work 
in this community, he is very prominent, he was the head of the United 
Fund in Dade County last year, and I would like to identify him for you. 

He is Mr. J. Harry Labrum. Have any of you ever been associated 
with Mr. Labrum in any of his charities or charitable activities? 

(All jurors shake their heads in the negative.) 

Do any of you know that gentleman? 

(All jurors shake their heads in the negative.) 

I would like to ask each member of the panel if he or she realizes 
that in this matter that we are about to try that you, if elected upon 
this Jury, will be serving as a judge as distinguished from a partisan 
or an advocate, and are you willing to assume the responsibility of 
serving as a judge, just as much as his Honor seated upon the Bench 
is a Judge? 

For you, ladies and gentlemen, will be the judges of the facts in 
this case. Are you willing to put aside any feeling of advocacy or 
partisanship and serve strictly as a judge, aloof from the controversy 
that goes along in this part of the courtroom which I call the arena? 
Are you willing to do that, sir? 

(All jurors reply in the affirmative.) 

Mr. WILLIAMS: Now, Mr. Leibert, you are an accountant? 

Mr. LEIBERT: Yes, sir. 

Mr. WILLIAMS: Mr. Leibert, do you know how to reduce a given 
sum of money payable in the future to present money value? 

Mr. LEIBERT: Yes, sir. 

Mr. WILLIAMS: You know how to do that? 

MR. LEIBERT: Yes, sir. 

Mr. WILLIAMS: If you were selected upon this Jury and under the 
Court’s instructions had occasion to do something like that, you feel 
you would be qualified to do it; is that correct? 
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MR. LEIBERT: Yes, sir. 

Mr. WILLIAMS: This accident occurred, as shown on the exhibit 
which has been marked into evidence at the pre-trial conference in this case, 
at the intersection of Tamiami Trail and Southwest 29th Court. 

I would like to know if any of the jurors are familiar with that locality? 

MR. PELFRY: Yes. 

Mr. WILLIAMS: Mr. Pelfry, how do you know that intersection? Do 
you pass there frequently or live there? 

MR. PELFRY: I used to live near there. 

Mr. WILLIAMS: Do you still live in that neighborhood? 

Mr. PELFRY: Not any more. I haven’t lived there recently. 

Mr. WILLIAMS: You were not living there in June of 1958? 

Mr. PELFRY: No. 

Mr. WILLIAMS: Are you familiar with the jog that 29th Court makes 
as it comes in from the north to the Trail and then proceeds south opposite 
this bar? 

Mr. PELFRY: Yes, I am. 

Mr. WILLIAMS: Are you familiar with that? 

MR. PELFRY: Yes. 

Mr. WILLIAMS: And are you familiar also with the fact that there 
are no marked cross-walks at that intersection? 

Mr. PELFRY: Yes, I am familiar with that. 

Mr. WILLIAM:: Does your familiarity with that intersection extend 
to having tried to cross Southwest 8th Street at that point? 

Mr. PELFRY: Yes. It is a dangerous intersection because of the jog in 
there. I tried to cross there before; it is pretty hard to get across there. 

Mr. WILLIAMS: You have formed an opinion that that is a dangerous 
intersection. Do you mean dangerous from a motorist’s standpoint or 
dangerous from a pedestrian’s standpoint? 

Mr. PELFRY: It would be dangerous from a pedestrian’s standpoint 
trying to cross the street at the jog. There are no markings and it is ex- 
tremely dangerous. 

Mr. WILLIAMS: Are you familiar with the fact that Tamiami Trail 
or Southwest 8th Street is a through street, a very heavily-traveled 
thoroughfare, the main artery bringing traffic in from the west? 

Mr. PELFRY: Yes. ; 

Mr. WILLIAMS: Mr. Leibert, I believe you have a familiarity with that 
intersection? 

Mr. LEIBERT: I drive along that street. 

Mr. WILLIAMS: You drive along that street regularly? 

Mr. LEIBERT: Yes, and I have walked in that area, too. 

Mr. WILLIAMS: You have walked in that area? 

Mr. LEIBERT: At one time, I had some business at somebody’s home 
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at 2965 Southwest 8th Street, and that is at the corner of 29th Court and 
the Trail. 

Mr. SAMS: I am sorry, but, Mr. Williams, I can’t hear his answer, 
and I would appreciate it if he would give it again. 

Mr. LEIBERT: I said I drive along that street; I come that way going 
downtown and I had walked along that area. At one time, I had a business 
dealing with a man whose home is at 2965 Southwest 8th Street, which 
is at the corner of 29th Court and the Trail. 

Mr. WILLIAMS: Have you tried to cross the street anywhere near that 
particular intersection? 

Mr. LEIBERT: No, sir. As a rule, when I walk there, I usually cross 
at 27th Avenue and: walk along the north side of the Trail. 

Mr. WILLIAMS: Are you familiar with the fact that two blocks to 
the east of this intersection there is a traffic light with cross-walks? 

Mr. LEIBERT: Yes, sir; at 27th Avenue. 

Mr. WILLIAMS: And, likewise, to the west there are traffic lights and 
cross-walks marked there? 

Mr. LEIBERT: Yes, sir; at 32nd Avenue. 

Mr. WILLIAMS: Is there any other member of the panel who has a 
personal familiarity with the scene of this accident? 

(No response.) 

Mr. WILLIAMS: I would like to inquire of the panel: Is there any 
member of the panel that feels that just because Mr. Sams’ client makes a 
claim that he is, by reason of the fact alone, entitled to recover on the claim 
that he makes? Do any of you feel that way? 

(All jurors shake their heads in the negative.) 

Is there any member of the panel who feels, regardless of what the law 
is or what the Judge of the Court charges you is the law governing this 
particular case, or any other case for that matter, is there any member of 
the panel who feels disagreement with the law, who feels that all victims 
of all automobile accidents should be compensated regardless of the facts 
or circumstances surrounding the accident? 

(All jurors reply in the negative.) 

Mr. WILLIAMS: Is it Mr. Gilbertson? 

Mr. GILBERTSON: Yes, sir. 

Mr. WILLIAMS: Although you have not worked for the Miami Herald 
for some years, do you still read the Miami Herald? 

Mr. GILBERTSON: Not so faithfully. 

Mr. WILLIAMS: Mr. Sams had asked you if you were familiar with 
some articles that have been running periodically in the local press here 
in Miami concerning what goes on in the Court, concerning the verdicts 
of juries. 

Have you read any of those articles? 

MR. GILBERTSON: No, sir; I have not. 
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Mr. WILLIAMS: Since Mr. Sams has asked the question of you, I 
would like to ask each member of the panel if he or she has read any of the 
articles recently appearing in the local press, in either newspaper, concerning 
the Courts, administration of justice, phoney claims, and claims of that 
nature? Have any of you read them? Have you, sir? 

Mr. MARON: No, I haven't. 

Mr. WILLIAMS: Have you, sir? 

MR. RIESSLAND: No, I haven't. 

Mr. WILLIAMS: Is there anyone here that has read those articles? 

Mr. HEATH: Yes, I have. 

Mr. WILLIAMS: Do you hold an opinion now, either good or bad, 
concerning what goes on in the courtrooms in Date County in accident cases? 

Mr. HEATH: No, sir. 

Mr. WILLIAMS: Do you feel you can sit in this case uninfluenced by 
anything that you have read prior to coming here today? 

Mr. HEATH: Yes, sir. 

Mr. WILLIAMS: Now, there will be involved in this case several issues. 
The primary issue is that of fault or liability, and that is based upon a 
charge made by the plaintiff of negligence on the part of James Arial, the 
milk truck driver for Consolidated Milk Company. James Arial, the 
driver, is not being sued in this accident. The suit is solely against his 
employer, the Consolidated Milk Company. 

The Consolidated Milk Company denies that the loss of this man’s 
leg or that any other damage flowed to him as a result of negligence on the 
part of the milk company, and alleges affirmatively that Mr. Downing 
himself was guilty of negligence which caused or contributed to the cause 
of this accident, and it is on that issue that this case will be tried as well 
as the issue of any negligence on the part of the milk truck driver. 

Is there anyone on the panel who has any opinion or feeling about the 
law of negligence or the law of contributory negligence, as I have just 
stated it, to the extent that anyone who materially or appreciably con- 
tributes to his own injury cannot recover from another? Do you have 
any opinions about that, whether it is good law or bad law? 

Mr. STEJSKAL: I think it is good law. 

Mr. WILLIAMS: If the Court charges you to that effect, you will 
follow the Court’s instructions? 

MR. STEJSKAL: Yes, sir. 

Mr. WILLIAMS: Have any other members of the panel given any 
thought to that subject? 

(No response. ) 

Mr. Sams has mentioned about whether or not you would hold it 
against his client because he has admittedly had two beers. If the evidence 
should show, to your satisfaction, that he had more than two beers and 
that he actually was in an intoxicated condition and was actually jay- 
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walking diagonally across this intersection, considering all of those things, 
do you feel that you would attribute some importance to the amount of 
beer he had to drink after all? Do you feel that way? 

Mr. LEIBERT: Yes, sir. 

Mr. WILLIAMS: Do you feel that way? 

(All the remaining jurors reply in the affirmative.) 

Mr. WILLIAMS: There are some members of the panel who do not 
drive an automobile. You do not? 

Mrs. BELLHAM: No. 

Mr. WILLIAMS: This gentleman back here, have you ever driven an 
automobile? 

Mr. BROVARD:.- Yes, years ago. 

Mr. WILLIAMS: Is there any particular reason why you do not 
operate a vehicle now? 

Mr. BROVARD: I can’t do it now; my wife does it. 

Mr. WILLIAMS: Your wife does the driving? 

Mr. BROVARD: Yes. 

Mr. WILLIAMS: You are a trusting soul. Do you tell her a little bit 
about the rules of the road and how to drive? Do you keep a lookout for 
her? 

Mr. BROVARD: I better not. 

Mr. WILLIAMS: I believe this is Mrs. Bellham. 

Mrs. BELLHAM: Yes. 

Mr. WILLIAMS: Have you ever driven an automobile? 

Mrs. BELLHAM: No. 

Mr. WILLIAMS: Never been a motorist? 

Mrs. BELLHAM: No. 

Mr. WILLIAMS: Do you have a familiarity with the so-called rules 
of the road? 

Mrs. BELLHAM: Yes. 

Mr. WILLIAMS: Generally speaking? 

Mrs. BELLHAM: Yes. 

Mr. WILLIAMS: All of the other members of the panel, I take it, do 
own and operate a motor vehicle and I assume you hold driver's licenses 
and you have taken tests and examinations to get your driver’s license? 

Mr. GILBERTSON: I do not. 

Mr. WILLIAMS: You do not drive an automobile? 

Mr. GILBERTSON: No. 

Mr. WILLIAMS: Have you ever driven an automobile? 

MR. GILBERTSON: Yes, sir. I stopped driving because of faulty vision. 

Mr. WILLIAMS: Because of faulty vision? 

MR. GILBERTSON: Yes. 
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Mr. WILLIAMS: You didn’t ever hit anyone though, did you? 

Mr. GILBERTSON: No, sir. I am just playing safe. 

Mr. WILLIAMS: But when you did drive, you had a familiarity with 
the rules of the road? 

Mr. GILBERTSON: Yes, sir. 

Mr. WILLIAMS: If your Honor please, the defendant will excuse 
Mamie Culver. 

‘THE CLERK: Please step down. 

Marie Apfelbaum, please take seat number three. 

THE COURT: You may inquire, Mr. Sams. 

Mr. SAMs: Is it Miss or Mrs. Apfelbaum? 

Mrs. APFELBAUM: Mrs. Apfelbaum. 

Mr. SAMS: Have you heard the questions that I propounded to the 
other jurors? 

Mrs. APFELBAUM: Yes. 

Mr. SAMs: And the questions Mr. Williams asked the other jurors? 

Mrs. APFELBAUM: Yes. 

Mr. SAMS: Do you feel your answers to those would be such that 
you would be in any way hesitant to serve as a juror in this case? 

Mrs. APFELBAUM: No. 

Mr. SAMS: You feel that your answers would be bascially such 
that we could asume, at this point at least, that you have no bias or 
prejudice one way or the other in this case? 

Mrs. APFELBAUM: That is right. 

Mr. SAMS: Where a young veteran is bringing suit against a foreign 
corporation here in this state? 

Mrs. APFELBAUM: That is right. 

Mr. SAMS: I want to address some remarks to the panel because of 
some of the things Mr. Williams said and I want to get your correct 
answers on all of them. 

Mr. Williams asked you whether you knew about his client who 
had made so many charitable contributions in the community. I could 
make some cute reply to that about the charity in this case or the fact 
that those charities were actually tax deductible or the amount of those, 
but I am not going to do that because I am not here to be cute, and 
we are not here asking for charity. We feel that this is one of the most 
serious cases that will ever be tried in this community. 

He spoke about these newspaper articles and I want to ask you 
about those. It is possible that in reading those newspaper articles, if 
you have read them carefully, that you saw my name and Mr. Beckham's 
name serving on this committee to ferret out what we term ‘“‘phoney 
claims.” 
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You are also familiar with the fact that those phoney claims are 
not brought into the Federal District Court and allowed to stand and 
go to a jury before one of our Federal District Judges. You are all 
familiar with that, aren’t you? 

You realize that, and you realize that we are not talking about 
something that is phoney when a man’s leg is cut off; don’t you? Alli 
of you know that, don’t you? And you are not going to be swayed 
or influenced by something like that, are you? 

I doubt if all of you believe everything you read in the newspapers, 
do you? 

He asked you about this particular intersection and one of you an- 
swered that this was a dangerous intersection. We have no quarrel with 
that. You said you felt it was dangerous to pedestrians. 

MR. PELFRY: Yes. 

Mr. SAMS: You realize where something is dangerous to the pedes- 
trian the motorist is under a higher degree of care, he has got to be 
careful; don’t you? 

Mr. PELFRY: Yes, he should be. 

Mr. SAMS: You realize that it is not an equal contest where a car 
and pedestrian are involved; you know that, don’t you? 

Mr. PELFRY: Yes. 

Mr. SAMS: There hasn’t been, I don’t believe, in the last several 
years a single driver killed by a pedestrian. All of you realize that, 
don’t you? This is a situation we are talking about here where the 
rights on the highway are reciprocal, and you also realize that milk 
truck drivers serving in a particular area are familiar with those facts 
as well as you are, don’t you? 

(All jurors nod their heads in the affirmative.) 

Thank you. I would just like to ask each one of you again whether 
or not you feel, in this case, you can fairly and impartially try it? 
I want to ask you this: If we prove to you by a preponderance of the 
evidence in this case that this big corporation, through its agent, was 
guilty of negligence in striking down and injuring this young man, 
this young veteran, who, the evidence will show you, was discharged 
due to a psychiatric disability—the toll on him, as many of you may 
realize, may be more extreme than it is on the average person, and he, 
unfortunately, was let out of the service because of that—if it shows 
that in striking him down they were negligent and that they caused 
this leg to be cut off, as a result of which he is now only 30% of the 
man he was before, would you hesitate about returning a substantial 
verdict? 

Let me explain what I mean by that. I mean, you would not hesi- 
tate just because of the size of the award, would you, if you felt like 
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he was entitled to it? You know, there are some people who say, “No 
man is worth three or four hundred thousand dollars.” 

You don’t feel that way, do you? 

(All jurors reply in the negative.) 

I realize it depends on the evidence in this case—I am not asking 
you that. I am asking you that if the evidence shows that this man 
is entitled to it you won't recoil from it because you, in your own 
mind, realize it is a big figure. 

Mr. GILBERTSON: I dare say the adjudication of money is some- 
thing I could not determine myself. 

Mr. SAMs: Of course, you are going to be called upon to fix a value 
on a man’s leg. That is a tremendous responsibility. We are going to 
be talking about tremendous figures because there has been a tremendous 
loss. 

We all know that, don’t we? You realize that now, being selected 
as jurors in this case. The reason we are here, the reason there is such 
tremendous interest in this case, community interest, is to find that out, 
and you are going to be called upon to fix, as one of your duties as a 
juror, the amount that this man is entitled to. 

Do you feel like you can do that? If you don’t, I don’t want you 
on this jury. 

Mr. GILBERTSON: I am not familiar with the value of legs. 

Mr. SAMS: None of us are, and that is where it is going to be up 
to you to decide, and Mr. Beckham will aid you a great deal in that 
respect. You can listen to him carefully, can you not, and listen to the 
figures he gives you and then decide and fairly give him what he is 
entitled to. 

MR. GILBERTSON: I can do that. 

Mr. SAMS: I will leave that up to Mr. Beckham to talk to you 
about that. 

Do the rest of you feel that way? You can do that, can’t you? 

(All the jurors reply in the affirmative.) 

Mr. SAMS: The plaintiff tenders the jury, your Honor. 

THE COURT: You accept the jury at this time? 

Mr. SAMS: We accept it, your Honor. 

THE COURT: You may inquire, Mr. Williams. 

Mr. WILLIAMS: Ladies and gentlemen, Mr. Sams has inquired about 
something, about the size of a verdict. Do each of you understand now 
that there are other issues in this case and that you may very well not 
ever arrive at the point that you have to consider an amount of damages? 

Do you understand that? 

(All the jurors reply in the affirmative.) 
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Do you understand that there is most importantly here the issue 
of liability; do you understand that? 

(All jurors nod their heads in the affirmative.) 

If it should come to pass in the trial of this case and in your delibera- 
tions that you were satisfied with the evidence that the plaintiff was not 
entitled to a verdict at all, would any of you hesitate one moment to 
subscribe to a verdict of not guilty for the defendant? 

Would any of you hesitate to do that? 

(All jurors shake their heads in the negative.) 

Mr. WILLIAMS: Your Honor, we accept the Jury. 

THE Court: Both sides accept the Jury. Swear the Jury. 

(Thereupon the Jury was sworn to try the case.) 

THE Court: At this time, the Clerk will read a summary of the 
evidence to be submitted to the Jury. 

THE CLERK: Ladies and gentlemen, this is the evidence which was 
introduced in this case through the testimony of witnesses. 


THE CourRT: Ladies and gentlemen of the Jury, all of the evidence 
has now been taken in this case, and during the recess the Court and 
the attorneys for the various parties have had a conference on the Court’s 
instructions on the law to the Jury as required by the Federal Rules. 

The next order of business of the case is the argument to the Jury 
by the counsel for the respective sides. Each side will be allowed the 
same amount of time, which will be limited to a total of 45 minutes to 
the side. 

The plaintiff, having the burden of proof, will be allowed to have 
the opening and the close, and Mr. Beckham, who will argue for the 
plaintiff, will be allowed to.make his opening argument, which will 
probably consume about 30 or 35 minutes of his time, after which 
Mr. Humkey for the defense will make his full argument, and that will 
be followed by rebuttal argument from Mr. Beckham. 

If you are ready, Mr. Beckham, you may address the Jury. 

Mr. BECKHAM: Ladies and gentlemen of the Jury, as we told you 
at the time that we made our opening statement in this case, at this 
stage of the proceedings, after both sides have rested, the attorneys for 
both sides have the opportunity to come back to you and to ask you 
whether or not they have succeeded in proving what we outlined to you 
in our opening statements. 

And even as we told you in our opening statements, that which Mr. 
Sams and I say, that which Mr. Williams and Mr. Humkey say to you, 
both in the opening statements and in our final argument, is not evidence. 
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So that what we are saying to you now is not evidence in the case. 
You have heard the evidence from the witnesses under oath who were 
on the witness stand. 

When we took you on the Jury, we asked you if you would decide 
this case, not based on what I say or Mr. Sams or the other gentlemen, 
but based upon the sworn testimony that you have heard from the 
witness stand, and the instructions on the law which the Court will 
give you at the conclusion of our arguments. 

So my purpose here in coming back is to merely to attempt to 
reason with you with respect to the evidence which has been presented. 
If, at any time, your recollection of the evidence is contrary to that which 
I state is my recollection, then trust your recollection. I have tried 
to make notes and what I am about to say I hope will be accurate— 
I intend for it to be accurate. 

It is up to you to determine the issues in the case under the Court’s 
charge which will be given. We have tried to take this case on behalf of 
this man, and to try it on its merits, and we asked you when we took 
you on this Jury if you would start both sides out on an even keel; 
just start us both off from talk and then just let the chips fall where 
they may. 

You said you would do that and that is all any of us can ask 
that you do. 

The plaintiff has the burden of proof on the issue of the negligence 
of the defendant, but the defendant has the burden of proof on the 
negligence, which they have alleged, on the part of the plaintiff. 

Let’s consider just for one moment what we mean by negligence. 
Negligence in simple language—and listen to his Honor’s charge to you— 
is the failure to exercise the care which a reasonable man would have 
exercised under the same or similar circumstances. 

We have charged in this case that the truck driver of this defendant 
was negligent; that is, that he failed to exercise the care of a reasonable 
man under the same or similar circumstances. And if there is no ques- 
tion but what he was negligent, then the defendant is liable in this case. 

So the only issue for you to decide with respect to the defendant's 
negligence, on which we have the burden of proof, is whether or not 
the truck driver exercised the care of a reasonable man under the circum- 
stances on this night and at the time and place of this accident. 

If we have succeeded in carrying that burden of proof, then we 
have established a case of fault against the defendant. 

When we speak of the preponderance of the evidence, we simply 
mean, as Mr. Sams mentioned to you in the voir dire examination, the 
greater weight of the evidence; that is, assuming both of us started off, 
as we asked you to start us off at the beginning of this case, on an even 
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scale, with the scale evenly balanced. Have we succeeded in tipping the 
scale in our favor by the weight of the credible evidence? 

You will listen to what the Court tells you about the credible evi- 
dence. It is only the weight of the evidence which you find worthy of 
belief that you can put into the scale to see whether or not we have 
tipped it. 

I am going to spend a great deal of time on my opening argument 
here on the question of liability, because you have heard the witnesses 
on the issue of liability and I think at this point you have pretty well 
decided whose fault it was, and that is what you are here to determine, 
whose fault was it that this accident happened. 

And don’t forget, when you go into the juryroom, you don’t have 
to leave your common sense out here in the courtroom when you go in 
there. That is why we have the privilege in this nation of having jurors 
such as yourselves. 

People of our community, businessmen and businesswomen, and 
people who know what goes on in the community, to decide these cases, 
and because of technical arguments of lawyers is the reason we don’t 
have any lawyers on these juries. 

So you take your common sense into the juryroom and you apply 
it to the facts of this case. 

I want you to listen very carefully to Mr. Humkey’s argument on 
the issue of liability. I predict to you that he will not make any effort 
to try to justify the actions of his truck driver in. this case. 

I predict to you that he won’t want to talk about the actions of his 
truck driver in this case. Why? Why will he not want to talk about 
them? Because his own truck driver, by his own admission under oath 
on this witness stand, admits that coming down what has been brought 
out to be a heavily-traveled thoroughfare, at this early-morning hour, 
even though the plaintiff, without any question—and this was brought 
out not only through the plaintiff’s testimony but also by the testimony 
of the motorist who was behind the Consolidated Milk Truck—the 
plaintiff had walked half way across this street before he ever got to 
the side of the street on which this truck was operating. 

He was out there to be seen, but the truck driver, by his own ad- 
mission, never saw him at any time before this accident. Why? Is it 
not the exercise of reasonable care when you are operating a death- 
dealing instrumentality on the highways of this town to be on the 
lookout? 

You can’t come into Court and say, “I looked but I didn’t see,’’ 
because the law tells you that if you are there and if it is there to be 
seen, you have a duty to have seen it. 
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But he admits that he never saw the plaintiff. And I say to you 
that that admission in and of itself is enough to show that this defend- 
ant did not exercise reasonable care under the circumstances. 

What about the other motorist who was going behind that truck? 
He saw the plaintiff, he saw the plaintiff come out and start to cross 
that street. He saw the plaintiff get out into the center of the street and 
then the truck obscured his vision and he could no longer see the plaintiff. 

If the motorist behind the truck driver could see him, why didn’t 
the truck driver see him? 

The defendant knows that his is in trouble in this case and he 
brought two of the finest lawyers in this state to try to figure out 
some way to get out of this. What is the way they intend to get out 
of this? You listen to what Mr. Humkey tells you. 

Here is what Mr. Humkey is going to say to you: Yes, well, maybe 
our truck driver wasn’t looking, but the plaintiff—it was the plaintiff’s 
fault that he got hit and therefore under the law the plaintiff can’t recover. 

Who does he rely on? Who is his witness that is going to establish 
the fault of this plaintiff? They brought in here a man by the name of 
Johnson and it is on his testimony that Mr. Humkey, I predict, will rely. 

You listen carefully to what he tells you. 

Who is Mr. Johnson, and is his testimony worthy of belief? Mr. 
Johnson, according to the testimony of the bartender—and he has no 
interest in this case—Who are the disinterested witnesses? Remember 
that when you are evaluating the testimony in this case. 

Who are the disinterested witnesses who have no axe to grind? 
Listen to what they have to say. Here is what the bartender said, and 
the plaintiff told you the same thing, that the plaintiff had come into this 
bar, he was accustomed to being in there from time to time, he lived right 
across the street, that he had a couple of beers. 

He came in there about 2:20 or 2:30 and this accident happened at 
3:20, and that was testified to by the police officer. So he had only been 
in there about 50 minutes and during that period of time he admitted 
he had a couple of glasses of beer. 

No reason why he shouldn’t. And he came out and he went across 
the street. 

But what about Johnson? When he got in there, both the bar- 
tender and the plaintiff told you that Johnson was highly drunk; John- 
son was in an argument with the bartender and the plaintiff tried to 
quiet him down, and he gets mad and he almost had a fight with the 
plaintiff. 

Now, is that the man whose testimony we are going to believe here? 
Is that the testimony that Mr. Humkey is going to ask you to decide 
this case on? I hope not, but I predict that he will. 
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Who is Johnson? What did Johnson do then after he almost had 
this fight with the plaintiff? Here is what Johnson says he did: He says 
he went outside and he stood on the street corner for 20 minutes. Now, 
isn’t that a strange thing? Let’s think about that for a moment. 

3:00 o’clock in the morning and the man goes out and stands on 
the street corner for 20 minutes. I guess he knew there was going to 
be an accident here and that he will be called to be a witness in this 
case, so he went out to be sure. I don’t believe Johnson was there and 
I don’t think you believe he was there. 

If Johnson was there, why didn’t he tell the police officer he was 
there? The police officer asked for the witnesses. The police officer was 
there to do his duty. If Johnson knew something about this case, why 
didn’t he come forward and say, “‘Mr. Police Officer, I saw this accident 
at the time and place’’? 

I’ll tell you why he didn’t: because he wasn’t there—because John- 
son wasn’t there and Johnson tells you why he later came in and had 
his name put down as a witness to this accident. 

He tells you he came in and had his name put down as a witness 
because he later heard that the plaintiff had been badly injured and he 
had filed a lawsuit and, therefore, he felt he then had to come forward 
to help the Consolidated Milk Company to fight the plaintiff’s lawsuit, 
because of this fracas he had with this plaintiff. 

If that is the kind of testimony that we are going to decide these 
cases in the Courts on, then I say to you that we are not deciding it in 
accordance with the traditions of justice which this Court always stood 
for. 

Well, let me talk to you for a few minutes about what I think is the 
main issue in this case, that is, the issue of damages. In an attempt to 
save some time, I have drawn up here a little chart—this is not evi- 
dence—this is merely to help me in trying to reason with you about the 
elements of damage and about the damages which would be proper 
in a case of this kind. 

I ask you to listen to the Court’s charge. The Court will charge 
you as to what the elements of damages are in a case of this kind and 
in our state. I think, if you will listen, you will hear the Court tell 
you that under the laws of our state this man has a right, if he is 
entitled to damages in this case, that he has a right to have you make 
him an award for the various elements of damage which I have outlined 
here and about which we will talk very briefly. 

You know, if we could come here in a case of this kind and ask you 
for abstract justice, if we could ask you for complete justice, we could 
not be here asking you for any sum of money, the only thing that we 
would ask you to do would be to put Charlie Downing back the way 
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he was when he got up and went over to that little bar on the evening 
and the early morning of June 3, 1958—to give him back his leg, that 
is all we would be asking. 

Charlie Downing wasn’t asking anybody’s help on that night; he 
wasn’t asking for any damages from anybody. He was a fellow who 
was working and standing on his own two feet like everybody else does, 
and he wasn’t out asking for any help. He was a man who had a dis- 
ability, yes; he had been in the war—he was in the war from June of 
1951 until 1954—three years of time in the Navy during the war— 
and he got discharged because of a psychiatric disability which he had. 

But he didn’t let that knock him out; he tried to make his adjust- 
ment in life. Yes, they asked him the question, ‘““Have you ever been 
convicted of a crime?’’ He said that he had. He made a mistake. It was 
hard for a lot of people to get re-adjusted after they had been in a war 
for three years, but I say to you that the only reason they brought that 
was to try to prejudice you against this man. 

What does that have to do with this lawsuit? He paid his penalty 
to society. What does he have to do, live under it for the rest of his life? 
That doesn’t have anything to do with this lawsuit. 

Under the elements of damage in a case of this kind, all that we can 
ask you for is money damages—that is all that the law allows—there 
is nothing else. 

So as Mr. Sams told you, it is necessary for us to discuss with you 
the elements of damage from the standpoint of monetary compensation 
for this man for the injury which he has sustained in the past and which 
he is going to have for the rest of his life. 

Very briefly, let’s take up what has happened to him up to today, 
at the time of this trial. We know that he was first admitted to Jackson 
Memorial Hospital and he stayed there for a period of about three weeks. 

And that bill is in evidence—$759. That he had his bill at Jackson 
Memorial Hospital, and he went in there with a compound, comminuted 
fracture—a broken fracture with several fragments that went out of 
the skin and where the open air itself could get to the site of the fracture. 

You heard the doctor testify about that and I am not going to 
rehash the testimony. You remember Dr. Cutright’s testimony in this 
case; you remember the care and treatment which he gave him, and his 
bill is in evidence in the amount of $500. 

And you recall he continued to have this trouble and he had to go 
to the V.A. Hospital, and the V.A. Hospital submitted a bill, which 
included both the medical care and treatment and his room and board, 
all the care and treatment he got there, of $872. 

He has had to have some artificial limbs. You heard the limb maker 
testify and the doctor testify that he should have a spare. He should have 
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one and in case anything goes wrong with it, he should have another 
one so that he can get around while the other one is being fixed. 

So he had to get two of those limbs and they were $225 apiece; so 
that is $450 that he is already out for his artificial limbs. 

You heard the doctor tell you and the limb maker that they have 
to have maintenance on those limbs. You recall the limb itself and how 
it was made and the fact of the washers and the other things which are 
in it and the bolts and screws and how they have to adjust it from time 
to time, how it gets out of fix just like any mechanical thing gets out of 
fix, and he told you that the bill, up to the present time, was $75. 

You recall that he has to wear stump socks over his stump which he 
now has on this right leg. He has to wear stump socks, a special type 
of a sock in order to fit into this prosthesis which you saw, which was 
demonstrated to you, and they told you that he has to have about a 
dozen pairs of those a year. 

They are $22.40 a dozen, and he has had a dozen of those. 

They told you also that the use of this artificial limb, that he wears 
out about an extra four pairs of shoes a year by the use of the limb; 
that he has to have extra socks because when he puts a regular sock on 
there, the wood will have a tendency to rub against the shoe, and the 
wood, without any give on it, or the prosthesis, will actually wear out 
the regular socks that he has, or if he bumps his ankle against something, 
that bolt on the side of it will knock a hole in the sock. 

So he has had to have extra socks. The same thing is true of his 
pants. When he sits down, sometimes that joint at the knee joint will 
catch the pants and when he starts to get up it will tear them, or if he 
bumps against a piece of wood or a doorway as he goes by, then that 
piece of metal will go against something hard and he will get a tear 
in the pants. 

Now, the evidence is that $145 is what he has spent on that up 
to the present time. 

So that gives him an out-of-pocket of $2,823.40 which he has 
already spent or is obligated to spend out of his own pocket for medical 
and similar types of expenses up to the present time. 

So that when you are giving him that, and the law says he is en- 
titled to it, you are not merely giving him anything, you are only putting 
back into his pocket that which has already been taken out as a result 
of the injury and the medical care and treatment which he had. 

Let’s talk for a moment about the next element of damage, which 
is pain and suffering. In a case of this kind, it is up to you as jurors 
to decide what is adequate compensation for the plaintiff for pain and 
suffering. Pain, of course, is something that we don’t like to talk about. 
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Pain has been the worst thing that man has known ever since he first 
came to live upon the earth. Pain is associated with death in the mind 
of man and, as a matter of fact, most of us think of a hereafter in which 
there is a hell or in which there is any type of eternal punishment, we 
think of it in terms of a place of pain. 

Pain is something that we shrink from. We don’t like to be around 
people who are in pain. And yet pain is one of the most real things that 
we have to suffer and that we have to experience as human beings. We 
are ushered into this life through pain and we are ushered out of it 
usually with pain. 

So pain is something that is with us from our very moment on and 
it is something from which we shrink because of its discomfort and be- 
cause of the fact that it takes away from us the joy of living. 

Well, you say, how shall we consider the pain? This man was 
injured on the 3rd of June, 1958, and it is now the 21st day of August, 
1959. That is a substantial period of time. Shall we think of pain in 
terms of, well, he has had a lot of pain in the past? 

I don’t think that is a fair way to look at it. We don’t experience 
life in that way. How do we experience life? How do we live our lives? 
We don’t live our lives a year and a half at a time; we live our lives on 
a daily basis, every day—that is the way we live. 

We get up in the morning, we go to bed at night. I think it is only 
fair in considering what would be a fair award for this man for his 
pain and suffering to consider it in the way in which he lives it. 

If these gentlemen have any fairer way, I wish they would tell you 
what it is, because all that we want to do here is to be fair. We don’t 
ask any sympathy in this case. The Court will charge you that you 
should not decide the case on sympathy. 

We don’t ask you to do so. All we want is what we are entitled 
to under the law and the evidence in this case, and one of the things we 
are entitled to is compensation for pain and suffering. 

Well, you say it is true that he suffers it on a daily basis; every day 
he has pain, if he has it, and these doctors have told you—you remember 
what the doctor told you about the period of time right after he first 
had his amputation, how they had to bind that stump and keep it in a 
tight bandage in order to mold it and to fit it. 

How many of us have had the experience of having a sore finger, 
a hangnail or some other thing which made our finger sore and sensitive, 
and we put a bandaid around it and it was too tight and all at once it 
was throbbing, every heartbeat we could feel from the throb of the pain. 

Consider, if you will, the pain that this man had after this opera- 
tion when the whole leg was bound tightly and he could feel the throb- 
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bing of that leg and they had to keep it bound tightly in order to mold 
this stump. That is what we are talking about. 

We are talking about the amount of pain that he had, and that 
doctor told you pain in a foot that no longer exists. He explained to 
you how that is just as real to this man as if the foot were really there, 
because his mental image that he gets from his mind tells him that he 
feels pain in a place where he once had a foot and which he no longer 
has, and that is real pain to him. 

The stump, he has severe pain in that stump and consider how that 
feels when he gets that prosthesis on, as you saw him here in the court- 
room, how he had to walk with that prosthesis, with that thing rubbing 
up against that stump all of the time. 

That is what we are talking about. Well, do we have any way, 
have we ever put any measurements on pain? Have we ever put any 
financial remuneration on pain? I think we have. We go to the dentist— 
I go to the dentist—anybody—and the dentist says, “I am going to have 
to drill on your tooth. There is a nerve in that tooth and it is going 
to be painful, but if you want to pay $5, you can have an injection of 
novocain and that will enable you to have this procedure without feeling 
the pain.” 

How many of us have held back from the $5 to get out of ten or 
fifteen minutes of pain, and just said, ‘“‘No, Doctor, it is not worth 
that; pain and suffering doesn’t amount to anything; it is really not 
worth $5. Just go ahead and drill on the nerve’? When we go to a 
hospital to have an operation, you come in and they say, ““Well, this 
operation will take a half an hour, there is quite a bit of pain associated 
with it, but if you want to pay an anesthetist $50, he will come in 
here and he will put you to sleep and you won't feel any pain.” 

How many of us would go in and say, ‘Well, pain is not anything 
that is too bad really; let’s save the $50 and let’s don’t have the anes- 
thesia and let’s just grit our teeth and bear the pain’’? 

We put a price in our everyday living on pain and that is what I 
am talking about here. 

This man was in the hospital—you heard the testimony, you heard 
what he suffered. Do you think that $20 a day, considering the time 
in the hospital, the stump being bound and everything that he has had 
to go through, do you think that that would be unreasonable? I don’t. 

But I want to try to lean over backwards to be reasonable in this 
case. That is a period of 445 days and instead of $20 I am going to 
suggest that we consider it $10. That is $4,450. Now, remember, you 
are not bound by what I say. If you think it is worth $20, you can 
give him $20 and you should give him $20 if you think it is worth it. 
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If you don’t think it is worth $10, then you give him what you 
think it is worth, but I think, leaning over backwards to be reasonable, 
that that is a reasonable figure. 

The next element that the law says—and this is not what I say 
but what the law says he is entitled to in a case of this kind—is personal 
inconvenience and inability to lead a normal life, and you can listen 
to his Honor’s charge on that. 

Now, what are we talking about here? Well, the doctor’s testimony 
is that this man has sustained a 70% permanent partial disability of 
his body as a whole. What does that mean to us in a laymen’s language? 
70% of the loss of the use of our body, that is what we are talking 
about here—the loss of the use of our body for any and all purposes 
for which we use it in living. 

I am talking about such things as running, as jumping, the ability 
to be on a ladder or on a scaffold, the ability to get down and crawl on 
your hands and knees—he has got no knee on the right side to crawl on. 

The ability to stoop down or to squat down, the ability to do all 
kinds of things that he can no longer do because of the loss of his limb. 
The inability to lead a normal life, his personal inconvenience. You 
know we work eight hours and we sleep eight hours. For what? It is 
the other eight hours, isn’t it, that we have to enjoy life. 

That is why we work eight hours and sleep eight hours, so that 
we can enjoy life for eight hours. That is what we are talking about 
here: The things that he can no longer do. What does this man do 
if he has to get up in the middle of the night? Excuse me, ladies, but 
it is a practical matter. A man has to get up in the night and go to 
the bathroom. He has to either get his crutches, hop on one foot, or 
drag himself along the floor or take the time to put that prosthesis on 
in order to get there. 

I am talking about all these little things in life that sometimes we 
forget but which add the sweetness and the flavor to life, and if we take 
away the flavor and the sweetness of life, the law says we are entitled to 
be compensated, and Charlie Downing is entitled to be compesnated 
for that. 

You can’t lump it all together and say what it is worth—I think 
the only reasonable way is the way he lives it. Every day he has to put 
the prosthesis on, every day he has to take it off, and every day if it is 
not on, he has his problems; every day he has lost the ability to do these 
things that we are talking about. 

445 days up to the present time. Do you think $5 a day is unrea- 
sonable for that? I don’t. That is $2,225. 

The next element is humiliation and embarrassment. That is a little 
bit different from what we have been talking about. The law says if he 
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has an injury which makes him an object of curiosity, which humiliates 
him or embarrasses him, he is entitled to be compensated for it. 

All of us know that one of the great things about life is the ability 
to be like other people. We don’t want to be singled out of a crowd, 
we don’t want to be different, and we know how all of nature has a 
tendency to reject that which is different from others of its kind. 

Charlie Downing is going to be different for the rest of his life. 
Charlie Downing will now be referred to, among the people who know 
him, as “The one-legged fellow. You know Charlie Downing, the 
one-legged man.’ Charlie Downing tries to go to the beach—that is 
one of the pleasures we have for free in the community in which we 
live—we can go to the beach and enjoy it. 

How does Charlie Downing go to the beach? Children look at 
him and point at him and say, ‘‘Momma, what happened to him? What 
is the matter with that man?’ For the rest of his life, Charlie Downing 
is different and he knows he is different and everybody else knows he is 
different. 

It embarrasses him as it would embarrass anyone to be different. We 
are talking about the humiliation and embarrassment. Do you think 
that $3 a day for that, up to the present time, is unreasonable. I don’t. 
That is $1,335. 

He is entitled to a loss of earnings. I must rapidly go along because 
of our time limitation. The testimony is uncontradicted that he was 
working as a waiter at the Seville Hotel. He was making $40 a week 
plus $25 a week in tips, for $65 a week. 

It is simply a matter of mathematics. He hasn’t been able to work 
since the accident. It has been a matter of 60 weeks, assuming that he 
would have had a couple of weeks off for a vacation without any pay. 
60 weeks times $65 a week is $3,900. 

That is out of pocket. You are not giving him anything if you give 
him that except what he would have had anyway; what he would have 
earned and what he would have to live on. That is a total of $14,733 
up to the present time. 

And now, in about three minutes, I will cover with you what is 
actually the focal point of this man’s lawsuit. I wish that I could talk 
to you all day about the next 32 years of this man’s life. If I did, even 
though this has been a long trial, even though I know you are tired, we 
are all tired, but if I could talk with you all day, I could not apologize 
for one minute of the time that I took, because it is my responsibility 
to try to present to you not only the time from the date of this accident 
up to the present time, but the next 32 years of this man’s life—that is 
within seven years of as much as he already lived—-32 years into the 


future. 
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We must decide that today. Well, you say, why do we have to 
decide that today? Why can’t we come back a year from now and see 
what has happened to Charlie Downing during the year and then we 
will set a figure for that year? Well, the law says we must decide these 
things and we must finish them. 

So this is Charlie Downing’s only day in Court. He can’t come 
back a year from now and say, “Well, it is really a little bit worse 
than what they thought it might be. I haven't really made the good 
recovery the doctors thought I might make and I am having more 
difficulties than we thought.” 

He can’t come back to you and ask you to reconsider. Today we 
are deciding not only what has happened to him up to this time, but 
what is going to happen to him for 32 years in the future, and that is 
what the life expectancy table shows he can anticipate to live in the future. 

That doesn’t mean he is going to die at that time. We know that 
medical science is increasing our longevity all of the time, but we think 
it is a fair way. Of course, he might die before that, but there is no indi- 
cation that he doesn’t have the right to consider this and we think it 
is a fair figure—32 years. 

That is 11,680 days. It is very simple. Multiply 32 by 365 days 
and that is the mathematical result. That is what we are talking about 
as to this man. 

The medical testimony here as to the stump socks, the shoes, the 
limb maintenance, the artificial limbs—he is going to have to have two 
of those artificial limbs every five years—his medical check-ups once a year. 

You have heard the testimony; I am not going to multiply these 
things out because of my time limitation, but the total of these actual 
out-of-pocket expenses that he is going to have to have by virtue of 
the artificial limb, by virtue of having these medical check-ups, by virtue 
of having to go in and getting the limb checked up from time to time, 
the maintenance on it, the extra clothes that he is going to have to have, 
is $8,466. 

That is just out-of-pocket expense. 

And, now, the pain and suffering in the future 11,680 days. You 
know, that is not only that many days, it is that many nights as well, 
and we know that it is in the middle of the night when things are quiet 
and when our bodily strength is at its low point that pain comes to 
haunt and to give us sleepless hours, and the hours in the middle of the 
night are the longest hours. 

That is what this man is going to have to put up with, and this 
is the medical testimony, for the rest of his life—severe pain in the 
stump, phantom pain in the foot that has been amputated. Do you 
think an award of $5 a day would be unreasonable for the pain? That 
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is $2.50 for the day and $2.50 for the night for the pain that this 
man is going to have. 

I don’t think so. At $5 a day, that is $58,400. That is a lot of 
money, but the only reason it is a lot of money is because it is 11,680 
days. I think that is the only logical, reasonable way to consider it 
because that is the way this man has got to live his life. 

If anybody else knows a way to live your life other than one day 
and one night at a time, I would like to hear him tell us how he is 
going to do it. 

His personal inconvenience and inability to lead a normal life, these 
are the things that we have already talked about; having to put this 
prosthesis on and off, having to go and get it checked up, not being 
able to do all the things—the loss of 70% of the use of your body. 

That is almost three-quarters of the use of his body for the purpose 
for which we use our body. Painting, mowing the lawn, doing things 
for ourselves, work, all the things that we like to do. He has lost three- 
quarters almost of the use of his body. 

Do you think that $3 a day would be unreasonable for that? I 
don’t. I think it is worth more than that, but let’s consider it on that 
basis. That is $35,040. 

His humiliation and embarrassment, that is a daily thing, too. He 
suffers that every day. He doesn’t just suffer it all at one time. You 
know, when something has happened to us, all of us have had the 
experience of thinking to ourselves, ‘“Why can’t we just have it all 
at one time and get it over with?” 

But he can’t have it all at one time and get it over with. He has 
got to have it in a way in which life is lived, and that is the way 
that we live it. Do you think that $2 a day is unreasonable for that? 
Whatever you think. This is your province and you decide what is 
reasonable, but the law says he is entitled to every one of these elements 
of damage. 

Well, at $2 a day, that is $23,360. 

We now come to the last element and the most important thing, 
perhaps, of all, and that is the loss of his ability to earn, the loss of 
his capacity to earn, the loss of his earning capacity, the thing that gives a 
man independence, the thing that makes a man a man and the way that 
Charlie Downing was living, standing on his own two feet, asking no 
help of anyone, able to support himself in a country such as the one in 
which we live. 

His loss of earning capacity, his ability to provide for himself that 
which he needs—this is what we are talking about that buys the food, 
that buys the clothes, that buys all the necessities of life. This man’s 
ability has been struck down to do that. He was a waiter. That is 
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what he trained himself to be; that was his vocation. How is he 
going to be a waiter with this prosthesis and half of the right leg? 

You have seen him. Obviously, he can’t do that. 

The question was asked, sir, on voir dire as to whether or not 
you could figure reduction of present money value and you stated that 
you could. The Court will charge you as to this element of damage 
that it should be reduced to present money ‘value, but, sir, I tell you 
this, the Court will also tell you that you may take that along with 
all the other elements, both of what is in evidence and that which we 
know, in making the consideration and the evaluation. 

I only ask you this, that when you are considering reducing this to 
present money value, consider also, if you will, what is happening in 
our nation from the standpoint of inflation, what is happening from 
the standpoint of an increase in wages, and so consider the fact as to 
what has happened in the last 30 years in our way of living and project 
it as to what is going to happen in the next 30 years. 

We judge the future by the past. I can remember when men were 
making a whole lot less money than they are making today. I can 
remember when it cost a whole lot less to live than it cost today, 
but here we are to assess this and take into consideration, and I suggest 
to you, sir, that if you do, then the inflation which we have and the 
increase which we have had in the last 30 years would justify you 
in saying that it will offset any reduction to present money value which 
otherwise might be in order to be made. 

I am not going to say this man can’t earn any money. Let’s give 
him the benefit of having earned a thousand dollars a year. He was 
making about $3,250 a year. Let’s say that he can earn a thousand 
dollars a year, that he will grit his teeth and go out and do it. 

I think he will. Let’s say his earning loss is $2,250 a year and 
that he will work to age 65 and then quit, which he doesn’t have to do. 
He can continue to work. But if he did, that would be 26 years at 
$2,250 for a total of $58,500. 

That makes a total of $183,766, or a total of both the past and 
the future of $198,499. 

And I have no compunction, no hesitation, no apology for telling 
you, ladies and gentlemen to the Jury, that we think that he is entitled 
to every penny of it. I thank you. 

THE CourT: Mr. Humkey, when you are ready, you may proceed. 

Mr. HUMKEY: Ladies and gentlemen of the Jury, there has been a 
prediction made by the gentleman that just spoke to you that I would 
spend very little time speaking of the negligence of the driver of the 
truck. Of course, he stated a conclusion when he stated that the 
driver of the truck was negligent. 
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He was correct in his prediction and the reason for that correctness 
lies in the fact, as I am sure you are well aware, that it is so obvious 
from the testimony in this case that the plaintiff, Mr. Downing, was 
so completely negligent in the manner in which he conducted himself 
under the circumstances that morning that he has left me enough to 
talk about so that I would never get around to any of the conduct on 
the part of the driver of the truck during the very limited time in 
which I have to talk to you this morning. : 

My colleague was right: I will have much less to say about the 
conduct of the operator of the motor truck than I will about the con- 
duct of the plaintiff as he went across that so dangerous intersection at 
29th Court and 8th Street at 3:20 in the morning after having visited 
for one hour and a half in a bar. 

You realize, from having heard the Court state, that we have a 
very limited time in which to sum up the evidence, comment on the 
portions of it that we consider to be material and that would be espe- 
cially helpful to you in arriving at your verdict. 

The time being so limited, I reluctantly am going to take a part of 
it to do something that I think will enable you to have a better con- 
cept and comprehension of what this whole trial is about than if you 
would have if I passed over it. 

Prior to coming here today, some of you were superintendents in 
mills, some of you were civil engineers, some of you were free-lance 
newspapermen, some are firemen, some from employment agencies, some 
accountants, some students, some housewives, some restaurant men, 
and some production engineers. ~ 

A few minutes ago you dropped those occupations and you assumed 
the role of a juror. Your duties as such are probably the most im- 
portant that you will ever perform in your life. You may have realized 
already from the fact that you swore that you would perform that duty 
in a certain manner that it is much different from the duties in your 
normal pursuit because you don’t have to swear to perform those duties 
in any certain manner. 

So I hope from that that you realize just how important it is to 
do exactly what you said you would do when you held up your hand 
and swore to God that you would try this case solely upon the evi- 
dence and the law and that you would not permit any prejudices or 
sympathies to enter into your consideration. 

Your verdict will reflect whether you did or didn’t. So I ask you 
to keep foremost in mind during the period of your deliberation that 
you are under oath to perform your duties as a juror in a certain way, 
and if you do, there is no doubt about the result of the verdict in this 
case. 
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I am in this case what is referred to as a defense lawyer. It may 
seem to you, as I perform my duty in making this summation, that 
I don’t harbor within my bosom any sympathy or feeling for an 
unfortunate fellowman. 

I am just an ordinary human being as you are. I have just as much 
compassion in my heart as you have in yours for an unfortunate brother. 
I feel just as badiy about a man having lost a leg as you do. I feel 
just as badly about his having been afflicted with psychiatric deficiencies 
as you do. 

But in the performance of my duty in representing the Consolidated 
Milk Company in this case, it will be necessary for me to make state- 
ments about Mr. Downing that you might normally consider deroga- 
tory, heartless, and statements made by one who had no feelings for 
an unfortunate brother. 

Please remember that I am in the performance of my duty. If you 
or anyone else had employed me in this same role, you would expect 
me to do what I will do before I conclude this summation in my refer- 
ences to the plaintiff, Mr. Downing, the man who has been unfortunate 
enough to lose his leg. 

Please bear that in mind along with your oath as you are deliberating 
in this case. 

It may be of some interest to you to know exactly the functions 
of the personnel who participate in a trial. First, we have a Judge. 
The Judge presides over the trial for the purpose of regulating the 
demeanor during the course of trial and within the courtroom. 

He sits there to rule upon questions of law and evidence which are 
raised as a result of the objection of counsel, and, lastly, he performs that 
very serious duty of instructing you in the law that you must apply to 
the evidence in this case in order to reach your fair and impartial verdict. 

I caution you to listen carefully as the Court instructs you in that 
law because you are going to have to remember what he tells you the 
law is that you must apply in order to reach a legal verdict. 

Your verdict cannot be based upon your feelings of compassion and 
prejudice; it must be based upon the evidence and that law which the 
Court will instruct you in. 

After the Judge, you have the lawyer. A lawyer's job is primarily 
concluded by the time we reach the courtroom. Prior to that time, 
we are charged with the responsibility of gathering together the evidence 
which will support, on the one side, the plaintiff’s claim or alleged claim, 
and on the other side the defense which is asserted by the defendant. 

We are to marshai that evidence and have it in such shape when we 
get to the courtroom that we are to present only to you, for your 
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consideration, those parcels of evidence which are deemed to be ma- 
terial and relevant to the issues, and I will get to this matter of issues 
in a moment. 

During the course of the trial, we are to make an orderly presenta- 
tion of that evidence in order that you will have some comprehension 
of what this business of trial is about, in order that you will have 
some understanding of the controversy that has been laid in your lap 
for a decision. 

We are to assist you by performing the very thing and duty that 
I am doing now—covering the evidence in the hope that we may 
revive in your recollection and memory some portions of the evidence 
which will aid you in reaching a proper verdict in this case. 

In discussing the evidence, as I will in a moment, I may not touch 
upon every particle of evidence that might be in your minds, but I am 
going to do the best I can to cover those points in the evidence which I 
believe are most important and which you should consider in arriving 
at your verdict. 

Should I not comment upon some particular part of the evidence 
which you might be thinking, don’t feel that I am by design avoiding 
any comment, I just simply lack the capacity to recite it verbatim to 
you, but I will exert every effort to be as fair in covering the evidence 
as I possibly can. 

You have heard something about issues, and I doubt that you know 
much about them, not being trained in the law as we are. An issue is 
formed in this fashion—and this is my definition of one, adequate 
or inadequate. The party, such as Mr. Downing, files a written docu- 
ment through his attorney in the Court that is known as a Complaint, 
and in the Complaint he alleges certain conduct on the part of the 
defendant and says that it is negligent conduct and as a result of that 
negligence on the part of the defendant, he has suffered injury and 
damages. 

To that Complaint the defendant, and in this case the Consolidated 
Milk Company, files a written document in which it asserts its defense. 
The first defense and the first issue in this case, as a result of the charges 
made by the plaintiff in his Complaint, and the Answer filed by the 
defendant, is that of, ‘““Where does the negligence lie?’ 

In other words, the issue is one of negligence. The charge has been 
made that the defendant denies that he has been guilty of negligence 
in this case which resulted to any injury or damages to the plaintiff. 

The second issue is one that we described as an affirmative defense 
which has been asserted by the defendant. In his written document, 
the defendant states that the accident happened as a result of the 
negligence of the plaintiff. 
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The plaintiff either caused entirely this accident or else he con- 
tributed to it to such an extent that his negligence combined with that 
of the defendant produced this accident. That being an affirmative 
defense asserted by the defendant, it is incumbent upon this defendant 
to prove by a preponderance of the evidence that the plaintiff is guilty 
of having committed that negligence. 

That preponderance or the greater weight of the evidence may arise 
from the witnesses who testify in behalf of the plaintiff or those who 
testify in behalf of the defendant. 

The third issue in the case is that of damages. The plaintiff claims 
he suffered so much in damages and the defendant denies that he is re- 
sponsible for those damages. Those are your three issues: The one on the 
question of sole liability; secondly, the question of contributory negligence; 
and, thirdly, the matter of damages. 

In discussing those issues, I usually treat them in just the reverse order 
that you would treat them in the juryroom. I say that the first thing a 
jury should determine, the first issue that you should consider is whether 
or not the defendant is guilty of the negligence that the plaintiff has accused 
him of being guilty of. 

The answer to that might terminate your duties as a juror. The answer 
to that may very well culminate in a not-guilty jury verdict for the de- 
fendant, and when you reach that point, it is over. You just return a 
not-guilty verdict and you don’t have to consider the question of damages. 

If you decide, and I don’t think you will in this case, that the de- 
fendant is solely responsible and that no other negligence but that of the 
defendant operating through its truck driver was the reason that this 
accident occurred, then you would have to pass on the matter of the 
damages and consider that. 

Your verdict would be, of course, for the plaintiff and you will 
determine what amount the plaintiff would be entitled to, to reasonably 
compensate him. 

I hope with that explanation you have some idea about the function 
of personnel and what this business of issues is in the case and, therefore, 
your job of deliberation will be somewhat easier. 

We come to this business of the burden of proof. Has it ever occurred 
to any of you people on this jury that anybody can sue anybody and 
there is no way in the world that you can stop a person from suing you 
and compelling you to come into a courtroom and defend yourself? Has 
it ever occurred to you that that is possible under our system of juris- 
prudence or law? 

Well, the answer is that it is possible. Now, the only check on that 
proposition is this: The law says that if you do sue a person and force 
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him to come into the courts and defend himself, we, the law, are extract- 
ing from you the duty to prove—we are imposing upon you the obligation 
to prove by a preponderance of the evidence or greater weight of the 
evidence that all of the charges that you have made in your complaint 
are true, that therefore you would be entitled to recover. 

The law doesn’t just permit a man to write out a complaint and 
charge a man with a lot of acts of negligence and say all you have to do is 
file a suit and therefore you are entitled to recovery. It doesn’t stop there. 

You must prove, when you are a claimant, you must assume and 
discharge the obligation of proving by a preponderance of the evidence 
that that which you have charged the defendant with is, as a matter of 
fact, correct. That.is a serious burden and I am constantly amazed at the 
plaintiffs’ lawyers who appear before juries and say, “Look, this is not 
much. All that means is that you have got to prove by a greater weight 
of the evidence that what we have said is right. That doesn’t amount to 
so much, not nearly as much as it does in a criminal case.” 

Let me tell you this: The burden of proof in a civil case is just as 
serious to this type of case as the burden of proof beyond a reasonable 
doubt is in a criminal case. You can’t escape this burden of proving by a 
greater weight of the evidence that these charges which you make against 
the defendant are true—you must meet it—and until the plaintiff does 
meet and discharge that burden, he doesn’t have any right whatsoever to 
collect five cents in spite of the fact that he might have lost a leg or might 
have been impaired in many other respects. 

You can’t permit him to recover because he has suffered injury; you 
permit him to recover because somebody has been negligently responsible 
for the disability from which he suffers as he presents this case to you, 
and please don’t let that escape your minds, don’t ever let that get out of 
your minds during the time that you are discharging your duty, your 
sworn duty as a juror in this case. 

If you do, you will have returned a false verdict, you will have dis- 
regarded the solemn oath which you took at the outset of this trial. You 
will have, in a sense, perjured yourselves. Nobody has any respect for a 
perjurer; nobody wants to be considered a-liar and whenever you take 
an oath and don’t abide by it and conduct yourself contrary to the content 
of that oath, you have perjured yourself. 

So in this case don’t forget where the burden of proof lies on this 
question of liability. And I am going to demonstrate to you very shortly 
why the plaintiff should not recover in this case. They have not met and 
discharged the burden of proof so far as the negligence is concerned. 

In discussing these issues inversely or in the reverse of which you 
should consider them, I want to first comment upon these figures that 
were put upon the board by my colleague, Mr. Beckham. Don’t think : 
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for one second that by mentioning damages in this summation that I am 
conceding that there is any right or reason for the plaintiff to recover 
damages. I am defending the Consolidated Milk Company in this case 
and I am charged with the responsibility as its defense lawyer of com- 
menting upon all phases of the evidence. 

I would be remiss in my duty to my client if I didn’t comment upon 
the damages, and that is the sole reason that I am motivated to do so. It 
is not because I feel the plaintiff is entitled to recover five cents, five dollars, 
five thousand dollars, or the extremely substantial limit of $10,000. 

No, I don’t mean to infer that by commenting upon the matter of 
damages. I just want you to be aware or at least I want to make an attempt 
to make you aware of what the significance of these figures were that were 
put up here today. 

Don’t think, for one second, that the figures that went on this board 
today were there for the first time produced or dreamed up. A lot of 
rehearsal lies in back of those figures. They were very artfully handled; 
you noticed how counsel started talking to you about $4 a day—I am not 
trying to use his exact figures—but $2 a day, lulling you into the thought 
that he was a conservative thinker when it came to this matter of damages 
—lulling you into that thought hoping that you would be occupied in 
the thought of his conservatism when he made the final extension to the 
right side of the board which raised that $2 and $4 a day to some 
thousands of dollars, and then when he got to the bottom of the page, 
he worked on the extensions, he didn’t work on these small figures that 
might indicate to some people how conservative he was. 

He came down here with 180-odd thousands of dollars. It would 
be interesting to know how many people in this courtroom have any real 
concept of what and how much money $186,000 is. 

You can’t put a man’s leg back if he is entitled to recover damages: 
you can’t put his leg back with a high amount of money, with a large 
and substantial sum of money. The law doesn’t contemplate that you 
should make any attempt to do that. 

You are to compensate him, if he is entitled to be compensated, by 
giving to him an amount of money that he is reasonably entitled to. 

When I think of this area of damages in a law suit, I am reminded 
of that song ‘““That Fools Walk In Where Angels Fear to Tread.” The 
area of damages is so sacred to the deliberations of a jury that a lawyer 
should be careful to stay away from it. 

You remember that you said you were going to render a fair and 
impartial verdict. If you should get to the question of damages, do you 
think that your verdict would be fair and impartial if you subconsciously 
permitted your thoughts to be displaced by this diatribe that plaintiff's 
counsel put on that board in the way of damages? 
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What were those figures? The figures that he put on that board are 
the product, ladies and gentlemen, of a poisoned, passioned, prejudiced 
mind—the combined mind of a plaintiff and his advocate—people who 
are endeavoring to collect money. 

Do you have any idea that the figures that they put up there are 
the product of a fair and impartial mind? If you have, disabuse your mind 
quickly. Those figures are the product of a highly biased mind, a highly 
prejudiced mind, a product of the minds of men who are trying to persuade 
you to give them that tremendous sum of $186,000. 

Well, forget what they have had to say; forget that I mentioned the 
$10,000 limit as possibly my concept of what would be a fair and 
reasonable amount of money to award to this plaintiff ifi—always if in 
your opinion he has met and discharged that burden of proof. 

We come to this proposition of liability and contributory negligence. 
If you feel that you want to be certain in your mind that in your deliber- 
ations you have covered the testimony of all witnesses, if you feel that it 
is your duty to cover the testimony of all witnesses, bear in mind this: 

There were four people who testified on this question of liability in 
behalf of the plaintiff. There was the plaintiff himself, the police officer 
who made the investigation at the scene, the motorist who was following 
the milk truck, and the bartender. 

Remember that there were four people who testified on behalf of the 
plaintiff, and those were the four. I will go over their testimony in a 
moment. 

In behalf of the defendant, there were two people who testified; that 
was the truck driver and this witness Johnson who was in the bar who 
left after the plaintiff got there and was on the corner at the time that 
this accident occurred. 

So there were six people who testified, and if you feel like you want 
to go over all the testimony or that it is necessary for you to do that—I 
doubt that it will be—remember that there are six people and I have 
named who they were, so that should make it easy for you to recall. 

It was stated also in the summation that preceded mine that I would 
rely upon the witness Johnson in my effort to demonstrate to you that the 
plaintiff was not entitled to recover. I hasten to say that I have no 
reluctance in relying upon the witness Johnson and I find great comfort 
in relying upon his testimony for the reason that it finds tremendous 
corroboration from the evidence that came from the lips of the plaintiff. 

So I am not going to rely wholly upon Mr. Johnson’s testimony to 
demonstrate to you that the plaintiff has no right to recover in this case, 
I am going to rely upon Mr. Johnson’s testimony and that of the plain- 
tiff to make it clearly apparent to you that this plaintiff has no right to 
recover one red penny in this lawsuit. 
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What does the plaintiff say in this case? He says that on the night 
of June 3rd, 1958, he retired rather early, that he finally drifted off to 
sleep but he woke up around 2 o'clock in the morning—the heat was 
too much. 

He said that he got up, dressed, and took a walk. Now, where did 
he go in his walk? He ended up at about 2:20 in the morning in the old 
neighborhood bar where he was described, said the bartender, as a regular 
customer. 

The bartender says when he came in he looked all right, he didn’t 
appear to be under the influence of liquor or intoxicating beverage. He 
described an incident between the plaintiff, Mr. Downing, and the witness 
Johnson who was then in the bar. 

Mr. Downing remained in the bar for one hour and a half and the 
best they can come up with by way of explanation of how that time was 
spent was that Mr. Downing consumed the usual two beers that every- 
body consumes that is hauled in by the law. 

Amazing—they never get past the two-beer stage. Well, I will point 
to evidence that, in my opinion, clearly demonstrates that Mr. Downing 
and that bartender fabricated the truth. They stultified themselves when 
they said that there were only two beers consumed by Mr. Downing during 
the time that he was in that bar. 

Mr. Downing says that he came out of the bar, walked west on 8th 
Street and then started to cross the street. He didn’t say he went up to 
the western boundary of that intersection and crossed where there would 
normally be a cross-walk. He left up to your imagination, your speculation 
and guesswork—at least he thought it would be and hoped it would be 
left up to that, but your oath precludes you from indulging in any such 
thing—as to where he crossed that street. 

Somewhere in this trial it was said that pedestrians and cars have a 
mutual right to use the street. To a limited degree, that is correct. If a 
pedestrian is using the street where he should use it, where it is marked 
out for his use, then he has mutual rights with automobiles. 

He is not permitted to jaywalk, as you know, those of you who have 
lived here in Miami. He must use the street at the point where it is 
designated that pedestrians may use it. 

What does Johnson say about where he used the street? Johnson 
says he came out of the bar and went diagonally across the intersection. 
There is no cross-walk diagonally across that intersection as you gentle- 
men well know, you ladies and gentlemen who are familiar with it. He 
was making an improper use of the street by diagonally crossing that 
intersection. 

The Court will instruct you that one, must cross where the cross-walks 
are actually designated or where they may be projected from the sidewalk. 
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The statute or the ordinance provides pedestrians must cross the streets 
in those areas. 

It is the law in this State and the Court will instruct you when an 
ordinance has been violated it is prima facie evidence of negligence on the 
part of the person who violated it. It is evidence that may be rebutted and 
overcome, but until it is, it is evidence that the person who violated the 
ordinance is guilty of negligence. 

Mr. Johnson says that this man came out of this bar, he came right 
across here in this fashion (indicating), diagonally across the intersection. 
The gentleman who is plaintiff in this case, Downing, says he came out 
and walked in this direction, but he didn’t say, as I pointed out before, 
where he walked in that direction. 

He just said he walked and then cut across the street. He might well 
have cut across diagonally at that point. As I say, he left you to guess— 
you can‘t guess. So Mr. Downing has violated the statute, the ordinance, 
he is guilty of negligence in committing that one act alone. 

He was also guilty of negligence, which is far more important in my 
book, when he walked into a dangerous intersection—the evidence is— 
without looking either to the east or the west, that is, his right or his 
left. He says that he noticed a car traveling in a westerly direction for the 
first time when he was approximately to this center line of 8th Street. 

He thought it was far enough away for him to safely travel across the 
remaining part of the street. He thought it was. He said that after he had 
reached that conclusion, he got to the center line and was four and a half 
to five feet on the opposite side of the center line, or the north side, when 
the car was suddenly upon him. 

If you want to play around with figures that have some meaning, this 
presents a great little spot for it. 

The testimony in this case is, and there is no contradiction of this 
whatever—you can put it in your book and you can rely on it and you 
can arrive at your verdict based on this fact—that the defendant’s truck 
never exceeded the speed limit as it traveled westward on 8th Street the 
night this accident occurred. 

The driver of the truck testified, and it stands uncontradicted, that he 
traveled at 25 miles per hour. The following vehicle, that is, the one 
following the truck testified—the man driving it testified that the truck 
was operated the four or five blocks which he followed him in a reasonably 
careful manner and he didn’t believe that it ever exceeded the speed limit. 

So that evidence is as solid as the Rock of Gibraltar. 

Now, let’s see what figures we can take out of that and what kind of an 
answer we can get with those figures. 25 miles per hour—5,280 feet in 
a mile. At 25 miles an hour, a man will travel 132,000 feet in 60 minutes 
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or one hour. By working from your 132,000 feet, you will find that in 
one minute he will travel 2,200 feet in that automobile at 25 miles per 
hour. 

In one second you will find that an automobile going 25 miles per hour 
travels 36.6 feet—36.6 feet per second. How long does it take a man to 
walk, after he gets right up to approximately the center line of the street, 
how long does it take him to walk four and a half to five feet beyond that 
center line? 

Well, give him two seconds—that is far more time than he needs to 
do it. Now, listen to this. If it took him two seconds to walk from ap- 
proximately the center line to a point four and a half to five feet beyond 
it—if it took him two seconds, and I dare say it didn’t—this car traveling 
25 miles per hour is 73.2 feet from him at the time he is approximately 
at the center line. 

He didn’t see that automobile until he was approximately at the center 
line, he didn’t see it at all—that was the first time he saw it when it was 
73 feet from him. Do you think that Mr. Downing was a careful, prudent 
man walking out into 8th Street in the dark of night, 3:20 in the morning, 
after he had spent an hour and a half in a bar; do you think that he was 
exercising good, sound judgment by coming out into an extremely danger- 
ous intersection without looking to his right or his left, placing himself in 
the precarious position, the path of an automobile, and not seeing it until 
it is 73 feet from him? 

Either he has no eyesight or else he was blind drunk. Those are the 
only possible reasons why he couldn’t see an automobile until it got that 
close to him. He has got to see that car before it is 73 feet from him. If he 
doesn’t, he is guilty of negligence, and that is evidence and a conclusion 
that is just as solid as that 25-miles-per-hour evidence is. 

If Mr. Downing has been guilty of negligence in this case, the Court 
will instruct you that it is the law that he cannot recover if you decide that 
his negligence is the sole negligence and the proximate cause of this accident; 
then regardless of what happened to him in this accident, the law does not 
permit him to recover a nickel. 

It must be the negligence of the defendant; he must prove that negli- 
gence before he is entitled to recover a dime. 

If his negligence was only a part of the negligence and he contributed 
to the occurrence of this accident as a result of that part negligence, then 
he cannot recover either. In Florida, the law is, and you are bound to 
apply it—you have no choice—that if a party who brings suit is found 
to be guilty of contributory negligence from the evidence, you, as jurors, 
cannot award him a red cent in damages; not one red cent. 

Where two parties have been guilty of negligence which produces an 
accident, neither can recover from the other in Florida. The jury is not 
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permitted to determine which of the two is guilty of the greater negligence 
and decide that it was the defendant and, therefore, permit the plaintiff 
to recover. 

You can’t do that. Where two people are guilty of negligence, which 
produces an accident, the law says leave them where you find them—that 
neither recovers from the other. The negligence of Mr. Downing, the con- 
tributory negligence, that the Court will instruct you—I am going to use 
this sheet of paper to illustrate something here—might be slight and yet 
contribute appreciably to the happening of the accident. 

Assume that this sheet of paper represents the negligence committed by 
both parties, the driver of the truck and Mr. Downing. You don’t know 
which portion of this overall negligence may be attributable to one or the 
other, but assume that that much that I have torn off was the negligence 
of which Mr. Downing was guilty. If that much of the overall picture 
was negligence committed by Mr. Downing, which appreciably contributed 
to the happening of this accident, he can’t recover in this case in spite of 
the fact that the rest of the negligence picture might be attributed to the 
other party. 

You might decide that that much (tearing a sheet of paper) amounted 
to the negligence on the other side—50-50—Well, in that case, the plain- 
tiff doesn’t recover. Of course, it is the contention of the defendant in this 
case, and I believe that the evidence shows it—that the sole responsibility 
for the accident was the negligence of Mr. Downing. 

But whether it was sole or just contributory, he is not entitled to get 
a dime in this case. 

Mr. Downing testified that after the collision occurred, he didn’t 
remember anything until he got to the hospital. —T'wo doctors have testified 
in the case, the local doctor who treated him at the hospital during the 21 
days that he was there, and the repair of his fracture was being taken 
of; then you have this foreign doctor, the Government employee of Louis- 
ville, Kentucky, who testified in this case. 

Those are the only two doctors who have testified. 

In addition to that, let’s get some background on this man’s physical 
condition. The plaintiff has introduced into evidence the hospital records, 
but they don’t reflect a thing other than the fact that Mr. Downing was 
admitted to the hospital on the morning of June 3rd with a comminuted 
fracture in his left leg. 

That is all you got out of those hospital records. But in the service 
record, the Navy service record that was put into evidence in this case, you 
find that this gentleman, Mr. Downing, after three years in the service was 
discharged medically as a psychiatric deficient because of psychiatric 
difficulty. 
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He was unfit to perform the duties of a Navy man. If he is unfit to 
perform those duties because of his psychiatric difficulties, why is it that 
you cannot consider that he might be unfit to perform duties as a gainful 
employee, as an employee who would be paid to work? 

Doesn’t it make just as much sense to think that he is as unfit to work 
as a waiter or in any other occupation as he might be to work in the 
service, in the Navy? Isn’t it possible from that fragment of evidence, 
isn't it logical for you to conclude that since he is a man having psychiatric 
difficulties that he may find his way to Chattahoochee, Florida, to the 
insane asylum, any day? 

Why wasn’t that taken into consideration if the plaintiff wanted to be 
fair in dealing with these figures on the board? Why wasn’t that possi- 
bility taken into consideration? And it is a great possibility, a very likely 
probability that that man will end up in Chattahoochee. He is a serious 
psychiatric case, so serious that he could not serve in the service of his 
country. 

He is most apt to end up in Chattahoochee, Florida. In addition, from 
his service record— 

THE CLERK: Mr. Humkey, the Court has requested me to state that 
you have one more minute. 

Mr. HUMKEY: Thank you. —you find that he has been convicted of 
a crime, and that goes to the credibility of a man. When you consider his 
evidence, remember that he has been convicted of a crime. 

He has criminal tendencies, he possesses psychiatric deficiencies—two 
things which are not conducive to a good and profitable life—two things 
that would make it difficult for him to remain gainfully employed the rest 
of his life. 

A man that suffered from the disability that he had before he got into 
this accident is not very likely to live out the normal expectancy of a life 
either—that is something else that wasn’t taken into consideration in those 
figures. 

Gentlemen, the bartender tried to favor this man by saying he was a 
regular customer and in his opinion the man was not under the influence. 
He didn’t come out and say he was absolutely sober. He just said that, 
in his opinion, he wasn’t under the influence. 

So I submit to you that the cause of this accident lies in the conduct 
of the plaintiff himself. It is so obvious from this evidence that he is the 
man who is responsible. When a driver is coming along a dark street at 
3:30 in the morning, shadows are cast, there are a lot of reasons why he 
might not have noticed this fellow coming off the sidewalk from his left. 

It is not impossible for that to happen, for this man to come off the 
sidewalk undetected, walk into the shadows of the darkness of night and 
put himself in front of this car before he can first be seen. 
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Mr. Johnson stands to recover nothing in this case; he stands to 
lose nothing as a result of the outcome of this case. He had no reason 
to come here and lie to you. He said that this fellow, Downing, was drunk. 
He said that Downing did not look either way. 

He said that when he heard a lawsuit had been brought, he couldn’t 
stand the thought of Downing coming into a Court looking for something 
he had no right to collect, because he conducted himself in a negligent 
manner. 

I wish I could cover the rest of the evidence with you in this case, but 
you know time is limited, I have no more time. The plaintiff’s lawyer will 
come back and he will give you his shotgun argument during these few 
minutes that are left because I have no opportunity to come back and 
answer those, but you can rest assured, if I had the opportunity, I would 
be back here answering them. 

Remember this: Don’t let the judgment of Mr. Beckham or myself 
be substituted for your judgment in your deliberation and in your verdict 
in this case. Remember your oath to decide this case fairly and squarely, 
and consider all the evidence. If you do, there can be little doubt where 
justice lies and what verdict you will return in the case. Thank you. 

THE Court: Mr. Beckham, if you are ready, you may proceed with 
your rebuttal. You have approximately nine minutes remaining. 

Mr. BECKHAM: Ladies and gentlemen of the Jury, I shall try to be 
brief. We have all appreciated the very careful attention that you have 
given to the arguments in this case. 

I think that my prediction worked out pretty well as to what Mr. 
Humkey was going to have to do in this case, and that is that he was 
going to have to rely on what Mr. Johnson said. That that was his 
witness and that was what he had to stand or fall on in this case, was on 
what Mr. Johnson said, because without it he has no case. 

You didn’t hear, as also I predicted, Mr. Humkey say one word 
about the actions of the driver in this case. He did not, at any time, 
try to tell you that this driver of this milk truck exercised any degree of 
care whatsoever in this case except that he was going at a lawful rate 
of speed, and we never have disputed it, the fact that he ran this guy 
down at a lawful rate of speed. 

We never said he ran him down at an unlawful rate of speed. So 
he has set up the fact that the man was going at the speed limit, not 
looking where he was going, and he says to you that is the reason that 
his man was not guilty of negligence. 

Let me just ask you one thing. Consider for a moment that there 
was not any lawsuit involved here at all, that I merely came up to you 
as a citizen on the street and I said, “‘Let me tell you about an accident 
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that happened last night out on Southwest 8th Street. There was a 
truck driver driving a great big truck, of this milk company, down the 
street, a man was crossing the street and he had crossed all the way across 
one side of the street—all the way across—he was out in the middle 
of the road—and he looked to his right as he stopped at the center 
line—’’ That is not only the testimony of the plaintiff, but that is 
corroborated by the witness who was behind the truck, and Mr. Humkey 
would have you believe that the man just walked right straight on out 
and never stopped at the center line and just walked right on out into 
the path of the truck. 

Johnson is the only one that says that. The testimony of the plain- 
tiff, which is corroborated by this motorist, who never had any fight 
with the plaintiff, who was never involved in any brawl with the 
bartender, that motorist said that the plaintiff stopped in the center of 
the road and he saw him stop there, and the plaintiff says that he stopped, 
that he looked down the road and he saw the truck. 

He thought he had plenty of chance to go and he walked out again 
after he had looked both ways and when he got about four and a half 
to five feet out, he looked up and the truck was right on top of him, 
and then the plaintiff states he made an attempt to get back in and get 
out of the way. 

And I tell you that those are the facts as to what the plaintiff did 
and I tell you that the truck driver admitted he never looked, he never 
saw the plaintiff, he never blew his horn, he never put on his brakes, 
he hit him and he went 168 feet down the road before he stopped. 

And you would say to me, “Well, what in the world was the matter 
with the truck driver? Why wasn’t he looking?’’ What caused this 
accident? That is the question that you must decide. Who caused this 
accident? If this truck driver had been looking where he was going, 
this accident never would have happened. 

Isn’t it reasonable—now, Mr. Humkey would tell you, assuming 
the truck driver was looking, that he had no obligation to move over 
and let the pedestrian have a part of the street. This truck driver was 
in the center lane, he had another whole lane here—there is absolutely 
no testimony or no evidence that there was anybody to his right. 

You don’t try to skin a pedestrian when you go down the street, 
to see how close you can come to him. When you see a man out in 
the street and you have got plenty of room, you move over a little bit 
and give him some room. You don’t see how close you can come to him. 

Yet, that is what Mr. Humkey tells you this truck driver had a 
right to do. 
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Well, what caused the accident? You know, he says that the 
plaintiff was guilty of contributory negligence because he wasn’t in a 
cross-walk. Our position is, of course, that he was in a cross-walk, 
because the elongation of the sidewalk strip across the street would be 
in the cross-walk. 

If he was not in the cross-walk, the Court is going to tell you it is 
only negligence which is the proximate cause of an accident that bars 
the plaintiff from recovery in a lawsuit. It isn’t every act of negligence, 
even contributory, that would bar him. 

Why do I tell you that? What difference did it make if the plaintiff 
was in a cross-walk? That only means the truck was either going to 
hit him here or hit him here (indicating). He never saw him. He didn’t 
look at him and say, “‘Well, he isn’t in the cross-walk, so I will not 
hit him.’’ He didn’t look at him and say, “He is in the cross-walk, so 
I will watch out for him.” 

It made no difference in this case whether it was in the cross-walk 
or not. The only difference it would have made is if the truck would 
have hit him here or the truck would have hit him here (indicating), 
because the truck driver never saw him at all. 

He would have hit him at either place. So whether or not the 
plaintiff was in the cross-walk is immaterial to the issues in this case 
because it was not a cause of the accident. The Court is going to charge 
you that it is only negligence which contributes in an appreciable degree 
to an accident that would bar the plaintiff, and there is no such evidence 
in this case. 

The plaintiff had a right to cross the street, he crossed the street in 
a reasonable manner—there is no allegation that he ran—he stopped in 
the middle of the street, he looked. What else could the plaintiff have 
done? He looked, he thought he had a chance to get by, he walked out, 
he looked again, he saw the truck so close to him and he made an effort 
to get out of the way. 

All that truck driver would have had to do, if he had been looking, 
was to give a slight turn of his wheel to the right, the plaintiff was 
going back, the truck driver had plenty of room to the right, and he 
would have gone right on down the street. 

That is what caused this accident. Mr. Humkey has told you that 
the damages in this case that I have presented to you are the result of 
a poisoned, passioned, prejudiced mind. I don’t intend to reply to 
Mr. Humkey in kind. All I ask you to do is to ask yourself, who has 
tried to try this case on the merits? Who has tried to be fair with 
you without innuendoes, without any insinuations, without anything 
except an earnest desire to protect the interests of his client? 
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Thank God that we still have in this country the ability for a little 
fellow like Charlie Downing to come before a jury of his peers and to 
try his case against the Consolidated Milk Company with all this fine 
legal talent which they have and all the facilities which they have avail- 
able to them, and I say to you for him to get up and to tell you that 
the damages in this case which we have presented to you are the result 
of a poisoned, passioned, prejudiced mind is the worst appeal to passion 
that I have ever heard in a Courtroom. 

Mr. Humkey didn’t talk to you about these figures. No, no, he 
wouldn’t help you any. The attorneys are officers of this Court and as 
officers of the Court, they have a responsibility to the Court and to 
you to try to help you in arriving at a proper and just verdict in this 
case. What help did he give you? 

Mr. Humkey talked about that generous award of $10,000 and 
I say to you that perhaps now you know why we are here in this 
courtroom today. 

I ask you simply to do this: Consider the elements of damages. I 
have tried to be fair, I have tried to be objective, I have tried to try 
this case without any sympathy, without any prejudice, purely and 
simply on the merits of what Charlie Downing has‘to do in the future, 
what he has to endure, what he has to put up with, and the issues 
in this case I think are clear. 

Let me just make this one remark and then because of the time I am 
going to close. There are other things which I would like to say, but 
which I won’t take the time to say. In a few moments, the Court will 
charge you as to the law in this case. I think that under the law this 
verdict which I have indicated, that I think is a reasonable verdict, is 
eminently reasonable and just, and I submit it to your consideration. 

That is for you to decide. But then you will retire to consider your 
verdict, and then you will come back and you will render a verdict. 
After you have rendered a verdict, the Court will adjourn. You will go 
back to your homes and to your way of life and to your families and 
to the things which are important to you. 

His Honor, the Judge, will go home: We as the lawyers will go 
home and this will be just another case which has been tried in the 
District Court of our community. But to Charlie Downing, to Charlie 
Downing, this case will be with him for the rest of his life, and what 
is done here today is not something that he will be able to leave here 
in this courtroom, but he will take it with him until the day that he 
dies, because the condition in which he is in will be with him until the 
day that he dies. 

All that we ask of you is this: Earnestly consider the testimony 
and the evidence which has been given in this case; earnestly consider 
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the charges of the Court and the elements of damage, and I can assure 
you on behalf of Charlie Downing and his attorneys that after you 
have done that, what you consider to be right and just and a proper 
verdict in this case, it will be one which we will accept without any 
hesitation. Thank you very much. 

THE Court: Mr. Williams. 

Mr. WILLIAMS: Your Honor, before the Jury is charged, may I 
have a few minutes to confer with counsel for the plaintiff? 

THE CourT: Members of the Jury, will you follow the bailiff, 
Mr. Wilcox, outside for just a few moments? 

(Discussion off the record.) 

Mr. WILLIAMS: May it please the Court, I am authorized to advise 
the Court that the president of the Consolidated Milk Company was 
so struck by Mr. Beckham’s passionate plea for his client, that in his 
usual charitable and generous way, he has made an offer of settlement 
to the plaintiff which is acceptable to the plaintiff, and the case has, 
therefore, been settled. 

And I am also authorized to announce for the benefit of the spec- 
tators and the jury who heard this trial that there will be a two-cent 
increase per quart in the price of milk beginning tomorrow morning. 

THE Court: Is that a joint motion, Mr. Beckham? 

Mr. BECKHAM: Your Honor, we have reluctantly accepted the 
offer of the defendant. The only statement that we would have to make 
would be that we wish they would have been charitable sooner and we 
would not have had to waste the Court’s time in all that we have done 
here. 

THE CouRT: The motion is granted. Call the jury back. 

Members of the Jury, as it sometimes happens, the parties get to- 
gether and settle the case without submitting it to the Jury. Therefore, 
I have granted the joint motion of the parties to discharge the Jury 
and you are discharged. There will be no need for your services in 
connection with this case any further. 

Now, this concludes your services for the full term, and at this 
time, I wish to thank you for the good work that you have rendered 
in connection with your services as jurors. Whatever compensation 
due to you will be sent to your homes by the Clerk. 

And, at this extraordinary trial, I am going to do another extra- 
ordinary thing, I want to highly compliment the attorneys in this case 
for the very good work they did. They appear in the Federal Courts 
and it is a pleasure to see them, and hear them perform here today. 
It was a task well done and I congratulate each: of you. 

The Court will now be recessed. 
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Tort Liability of Hospitals 


By FRED J. O’CONNOR* 


x HETHER IT PLEASES US OR NOT, we are in an age 
of expanding liability. Rapidly receding into the background is the once 
sacred doctrine of immunity for hospital torts. Both legislation and case 
law reflect changes in legislative and judicial thinking. 

The immunity from liability rule was first announced in the United 
States in 1876 in McDonald v. Massachusetts General Hospital,’ holding 
that a charitable hospital is not liable for injuries caused by the negli- 
gence of its agents and employees. This decision was based upon the 
dictum in an earlier English case. Many courts throughout the United 
States followed this early decision. A 1910 Maine decision confidently 
declared that a purely charitable institution cannot be made liable in 
damages for the negligent acts of its employees. ““Were it not so,”’ adds 
the Court, “it is not difficult to discern that private gift and public 
aid would not long be contributed to feed the hungry maw of litigation. 
Charitable institutions of all kinds would ultimately cease or become 
greatly impaired in their usefulness.’’? 

Time has not verified this dire prediction. Charitable institutions 
themselves have changed since the rule was initiated. Then they were 
largely small institutions, many connected with churches, and of lim- 
ited means. Today they have become, in many instances, big business, 
handling large funds, managing and owning large properties, and set 
up by large trusts or foundations. It is idle to argue that donations for 
them will dry up if the charity is held to respond for its torts the same 
as other institutions or that the donors are giving the funds or setting 
up large foundations for charitable purposes with the expectation that 
charities they benefit will not be responsible like other institutions for 
negligent injury. Such charities enjoy endowments and resources beyond 
anything thought of when the matter of immunity was first being 
considered. 

Hospitals are now ranked as the fifth largest industry in the 
country, embracing some 6786 institutions with assets of 15 billions, 
employing 1,464,829 people with an annual payroll of $4,660,191,000. 


* Attorney, Chicago, Illinois. Instructor in legal aspects of hospital administration, 
Northwestern University. . 

*120 Mass. 432. 

7107 Me. 408, 78 Atl. 898. 


[71] 








In 1958 there were 3,742,000 babies born in hospitals—23,700,000 
persons were hospitalized—an increase of 704,000 over the year 1957. 
The non-liability liability principle which became known as the 
Massachusetts Rule became for a period of time entrenched in American 
tort concepts, yet the courts themselves differed greatly for the reasons 
justifying immunity. 
At least five theories have been used in upholding the immunity 
doctrine: 

(1) “Trust Fund’ theory. Under this theory the courts refuse 
recovery on the ground that the donor intended the funds to be 
used only for charitable purposes, and to allow them to be diverted 
therefrom would misappropriate the fund. Jensen v. Maine Eye and 
Ear Infirmary, 107 Me. 408, 78 Atl. 898 (1910); Perry v. House 
of Refuge, 63 Md. 20 (1885); McDonald v. Massachusetts Gen. Hos- 
pital, 120 Mass. 432 (1876); Adams v. University Hospital, 122 
Mo. App. 675, 99 S.W. 453 (1907); Fire Ins. Patrol v. Boyd, 
120 Pa. 624, 15 Atl. 533 (1888). 

(2) Inapplicability of respondeat superior. This is based on 
the theory that a charity has performed its entire duty when it 
tenders to a beneficiary a competent servant, and from that instant 
he is the servant of the beneficiary rather than that of the charitable 
institution. Fordyce v. Woman’s Christian Nat’!. Library Ass'n, 
79 Ark. 550, 96 S.W. 155 (1906); Hearns v. Waterbury Hospital, 
66 Conn. 98, 33 Atl. 595 (1895); Whittaker v. St. Luke’s Hos- 
pital, 137 Mo. App. 116, 117 S.W. 1189 (1908). 

(3) “Governmental Immunity’ theory. Because of close asso- 
ciation with the state, some courts have cloaked charitable institu- 
tions with an immunity like that of the state and its agencies. For- 
dyce v. Woman’s Christian Nat’! Library Ass’n, supta; University 
of Loutsville v. Hammock, 127 Ky. 564, 106 S.W. 219 (1907); 
Morrison v. Henke, 165 Wis. 166, 160 N.W. 173 (1917). 

(4) “Implied Watver’’ theory. This theory is based on the 
idea that when one enters a charitable institution and accepts its 
services he thereby waives all right to claim damages for injuries 
suffered as a result of the negligence of the institution or its servants. 
Wilcox v. Idaho Falls Latter Day Saints Hospital, 59 Idaho 350, 
82 P. 2d 849 (1938); Cook v. John N. Norton Memorial In- 
firmary, 180 Ky. 331, 102 S.W. 847 (1918); Bruce v. Young 
Men’s Christian Ass’n, 51 Nev. 372, 277 Pac. 789 (1929). 

(5) “Public Policy’ theory. Some courts have stated that they 
are denying liability because it is against public policy. Hearns v. 
Waterbury Hospital, supra; Lindler v. Columbia Hospital, 98 S.E. 
25, 81 S.E. 512 (1914); Weston v. Hospital of St. Vincent, 131 
Va. 587, 107 S.E. 785 (1921). : 


An additional approach to the doctrine of immunity occurs when 
we are considering a charitable hospital or a governmental hospital. 
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Charitable Hospitals—All of the foregoing applies particularly to 
this type of hospital, and while there seems to be little doubt that the 
trend is toward an abandonment of charitable immunity, various legal 
scholars have in their writings suggested that this change of thinking 
has been due to changing social, economic, and political conditions. The 
advent of much of the new philosophy toward hospital care has chan- 
nelled thinking to where hospital care is regarded as an enforceable right 
rather than a privilege. Times have changed. The trend for appeal deci- 
sions during the past ten years has been generally toward full liability 
of hospitals for the torts of employees and agents. The trend is not 
clear cut and the courts cannot agree on the reasons justifying immunity, 
neither could they agree as to the situations in which the rules should 
be applied and charitable hospitals may have full liability for all torts 
under all circumstances; liability to patients only; liability to paying 
patients only; liability for due care in selection of employees; liability 
for a commercial activity or liability in the presence of insurance or 
non-trust assets. 

The leading case which tended to reverse the doctrine of immunity 
for charitable hospitals was the President and Directors of Georgetown 
College v. Hughes.* In this opinion Associate Justice Rutledge, at page 
827, said in part: 

““The incorporated charity should respond as do private individuals, 
business corporations and others, when it does good in the wrong 
way. 

This began a trend which has spread gradually through many 
jurisdictions in the country. 

During the past ten years the following states have abandoned the 
doctrine of charitable immunity: 


Alaska 1952—-Moats v. Sisters of Charity of Providence, 
13 Alaska 546. 

Arizona 1952—Ray v. Tucson Medical Center, 72 Ariz. 22, 
230 P. 2d 220. 

California 1951—Mulloy v. Fong, 37 Cal. 2d 356, 232 P. 2d 
241. 

Idaho 1956—Wheat v. Idaho Falls Latter Day Saints Hos- 
pital, 297 P. 2d 104. 

Iowa 1950—Haynes v. Presbyterian Hospital Association 
of Iowa, 241 Ia. 1269, 45 N.W. 2d 151. 

Kansas 1954—Noel v. Menninger Foundation, 175 Kan. 


751, 267 P. 2d 934. 


Mississippi 1951—Mississippi Baptist Hospital v. Holmes, 214 
Miss. 906, 55 So. 2d 142. 


*130 F. 2d 810 (C.C.A. D.C., 1942). 
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New Jersey 1958—Collogy v. Newark Eye and Ear Infirmary, 
27 N.J. 29, 141 A. 2d 276. 

New York  1957—Bing v. Thunig, 2 N.Y. 2d 656, 143 N.E. 
2d 3. 

Ohio 1956—Avellone v. St. John Hospital, 165 Ohio St. 

467, 135 N.E. 2d 410. 

Washington 1953—Pierce v. Yakima Valley Memorial Hospital, 

43 Wash. 2d 162, 260 P. 2d 765. 


In two of these states, the legal decisions did not quite square with 
the philosophy of the people. The legislature of New Jersey enacted 
a statute in 1959 setting a limit of $10,000 on damages against hospitals. 
The state of Kansas enacted a statute in 1959 restoring immunity to 
charitable hospitals. Several states have also reaffirmed the doctrine of 
immunity, notably the states of Connecticut and Pennsylvania. 

In some cases, immunity has been reaffirmed by a narrow margin 
on split decisions of the supreme court. This has occurred in Kentucky. 
There is an impression current among hospital attorneys that the preser- 
vation of the immunity doctrine depends largely upon the number of 
plaintiff’s lawyers who are appointed to the state court of appeal. De- 
fense lawyers seem to favor the immunity theory. 

As the situation stands, the following states grant total immunity 
to charitable hospitals: Arkansas, Colorado, Connecticut,* Massachusetts, 
Missouri, Oregon, Pennsylvania, South Carolina and Wisconsin. 

The following states grant immunity unless insurance or non- 
charitable assets are available: Arkansas, Colorado, Illinois, Kansas, 
Louisiana, Maryland.® 

’ The following states have affirmed full liability: Alaska, Arizona, 
California, Delaware, Florida, Iowa, Minnesota, New Hampshire, New 
York, Ohio, North Dakota, Utah, Vermont and Puerto Rico. 

The other states have held for qualified liability under certain circum- 
stances and some states such as, Hawaii, Montana, New Mexico, and 
South Dakota have never tested the theory of immunity. 

Government Hospitals—Hospitals operated by the government have 
always come under the protection normally extended to all government 
agencies that “‘the King can do no wrong.” 

The American common law adopted the theory of sovereign im- 
munity. Although the theory of sovereign immunity seems fairly clear 
in respect of the federal and state governments, its application to counties 
and municipalities has not been consistent. Most courts, however, have 
considered cities and counties as instrumentalities of the government 
thus conferring immunity upon hospitals operated by these agencies. 


* Martino v. Grace-New Haven Community Hospital, 148 A. 2d 259 (Jan. 1959) 
® Cornelius v. Sinai Hospital of Baltimore, 148 A. 2d 507 (Feb. 1959). 
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In 1948 the Federal Tort Claims Act® partially waived immunity. 
Federal hospitals may now be sued under the authority of this statute. 

The example of government on the federal level has established 
a trend which is definitely on the increase. Nevertheless, most states 
still maintain the position of sovereign immunity for all instrumentalities 
of the state, county and municipality. 

The following states have declared the immunity of governmental 
hospitals: Alabama, Arizona, California,? Colorado, District of Columbia, 
Illinois, Indiana, Maryland, Massachusetts, Michigan, Mississippi, Mis- 
souri, Nevada, New Jersey, New Mexico, Ohio, Pennsylvania, Puerto Rico, 
South Carolina, South Dakota, Virginia, Washington, West Virginia. 

The states of Kentucky and North Carolina may be held liable for 
negligent acts up to $10,000. 

Although nominally immune, recovery may be had from govern- 
ment hospitals if liability insurance exists in the states of Delaware, 
Idaho, Louisiana, and Tennessee. 

Insutance—Very important is the fact that the old fear of depletion 
of funds arising from tort damages is no longer great in that insurance 
against such liability has become widely accepted and is now available. 
Insurance has achieved importance in this area only recently. A consider- 
able amount of the moneys donated to charities are expended in salaries, 
rents and other expenses. Other forms of insurance coverage are pur- 
chased by the charities and certainly the covering of the tort liability 
risk would be a justifiable and necessary expense of operation. The effect 
of insurance destroys the immunity theory that the trust property was 
not to be impaired. 

So important has insurance become today that many courts take 
judicial notice of different types of insurance, including liability insurance. 
One court so doing suggested that this was just evidence of the changing 
times as related to the business, social and legal worlds. It was a clear 
statement that financial encouragement and protection for charitable 
institutions, to the detriment of injured individuals, were no longer 
necessary or desirable. The changing conditions and concepts described 
required a changing public policy. Many courts have already taken 
cognizance of such changes and have accordingly rejected the immunity 
doctrine in varying degrees and abandoned it where and when it was 
not applicable to our times. 

Liability of governmental hospitals exists to a greater or lesser extent 
in the following states, most of whom have declared this liability during 
the past ten years: 


*28 U. S.C. A. §§1346(b), 2671-2680. 
* Durst v. County of Colusa, 166 A.C.A. 719, 333 P. 2d 789 (Dec. 1958). 
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Alaska 1958—Comp. laws, Ann. Secs. 56-7-1; 57-7-7. 


Florida 1957—Borgeois v. Dade County, 99 So. 2d 575. 

Georgia 1957—Hall v. Hospital Authority of Floyd Co., 
96 Ga. App. 222, 99 S.E. 2d 708. 

Iowa 1957—Wittmer v. Letts, 248 Ia. 648, 80 N.W. 
2d 561. 

Kansas 1956—Stolp v. Arkansas City, 180 Kan. 197, 
303 P. 2d 123. 

Minnesota 1956—Swigerd v. Ortonville, 246 Minn. 339, 
75 N.W. 2d 217. 

New Hampshire 1955—Kardulas v. Dover, 99 N.H. 359, 111 A. 

2d 327. 

New York 1957—Becker v. City of N.Y., 2 N.Y. 2d 226; 
Sec. 50-d, N.Y. General Municipal 
Law, 1956. 

Oklahoma 1937—Okmulgee v. Carleton, 180 Okla. 605, 71 
-. ae Fae.” 

Wisconsin 1953—Carlson v. Marinette County, 265 Wis. 
423. 


Liability of Medical Personnel—The distinction between adiministra- 
tive and medical acts first drawn by the late Justice Cardozo in 1914 in 
the case of Schloendorff v. Society of New York Hospital, was quoted 
with approval in many jurisdictions to absolve hospitals from liability 
for doctors, residents and interns performing professional acts. Of 
course, the distinction between these acts was abolished in New York 
in the case of Bing v. Thunig,® but long before these courts were taking 
the view that physicians may under some circumstances, render the 
hospital liable. These circumstances seem to be increasing in frequency. 
The California Supreme Court laid down certain circumstances under 
which a hospital might be liable for professional acts of members of 
its medical staff. The 1955 case of Seneris v. Haas’ allowed that the 
jury should be permitted to determine if the anesthesiologist was the 
ostensible agent of the hospital in an action for damages for paralysis 
resulting from a spinal anesthetic. 

Since 1952 there has been a succession of cases holding the hospital 
liable for acts of its residents in caring for patients.' 

Generally, the hospital continues to be liable for interns as it has 
been for about 15 years under the doctrine of respondent superior cited 


S211 N.Y. 925, 105 Bee. 92: 
we N.Y. 2d 656 (1957). 
45 Cal. 2d 811, 291 P. 2d 915. 
™ Moeller v. Hauser, 237 Minn. 368, 54 N.W. 2d 639, 57 A.L.R. 2d 364 (1952); 
Bauers v. Olch, 120 Cal. App. 2d 108 (1953); Frost v. Des Moines Still College of 
Osteopathy, 248 Ia. 294, 79 N.W. 2d 306 (1957). 
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in City of Miami v. Oates.1* Nevertheless, the cases are not clear cut and 
the Indiana case of Hubert v. Protestant Deaconess Hospital** held that 
a hospital is not liable for acts of a licensed physician on the payroll of 
a hospital if due care and selection has been exercised. This again involved 
a spinal anesthetic but the court rules that only the individual and not the 
hospital could practice medicine, and the hospital could not be held 
guilty of malpractice. 

Nurses—The trend is definitely towards the application of the doc- 
trine of respondeat superior for nurses on the payroll of the hospital. This 
is not by any means new but its extension to nurses under the direct 
control of physicians seems to point to the abolition of the theory of the 
borrowed servant. Thus the hospital was held liable for the negligence 
of nurse anesthetists in the California case of Cavero v. Franklin General 
Hospital 14 and in the Washington case of Kemalyan v. Henderson and 
the Deaconess Hospital.* It should be noted, however, that the rule of 
the borrowed servant was upheld in Minogue v. Turland Hospital.** 
In this case an obstetrician ordered the nurse to press on the patient’s 
chest in order to obtain increased pressure within the abdomen. In doing 
so, the nurse broke some of the patient’s ribs but the hospital was absolved 
from liability on the grounds that the nurse was under the control of the 
physician. 

A further development tending to increase the liability of hospitals 
was the California case of Mulloy v. Fong !* which held the non-profit 
organization responsible for the actions of a volunteer worker. 

Protection of Patient—The courts have become more stringent in in- 
terpreting responsibility of hospitals for protection of patients against their 
own acts. 

In 1949 there was decided the New York case of Santos v. Unity 
Hosptial #8 involving a woman in labor who suffered an intrapartum 
psychosis and was left unattended momentarily during which time she 
profited of the occasion to jump out the window. The hospital was held 
liable. Since that time there have been other cases involving falls out of 
windows where the hospitals were held liable for failure to protect 
patients from their own acts. 

The case of Blane v. St. Mary’s Hospital *® involved a post partum 
psychosis where the patient jumped out the window and the case of 


7152 Fla. 21, 10 So. 2d 721. 

127 Ind. App. 565, 133 N.E. 2d 864 (1956). 
36 Cal. 2d 301, 223 P. 2d 471 (1950). 

* 45 Wash. 2d 693, 277 P. 2d 372 (1954). 

7° 119 Vt. 336, 125 A. 2d 796 (1956). 

™ 37 Cal. 248 356, 232 P. 26-241 CI952>. 
93 N.Y-S. 2d: 339. 

113 N.Y.S. 2d 104 (1952). 
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Liebrecht v. National Sanitarium * involved a patient who climbed out 
of bed over a window deflector and fell out. 

An appeal decision in Kentucky in 1952 held that the danger of a 
patient falling out of a window is foreseeable.24 Knowing that the 
patient was disturbed, the hospital had failed to watch him adequately. 
This type of case is on the increase. There is increasing frequency of 
hospital lawsuits involving patients falling out of bed. Many have been 
reported and several are pending in courts of appeal. 

Although it appears to be somewhat unusual, a hospital may even 
be held responsible for the pregnancy of a patient.?? 

The application of the doctrine of res ipsa loquitur also seems to be 
invoked by the courts on occasion. Probably the most liberal pro-patient 
case is that of Ybarra v. Spangard,*® decided in 1944 in California. The 
plaintiff was operated on for appendicitis. When he came out from under 
the ether, he found he had sustained a traumatic injury to his shoulder. 
The diagnostician present at the operation, the surgeon, the anesthetist, 
two nurses, the orderlies who transported the patient back and forth to 
the operating room, the superintendent and the hospital itself were all 
joined in the action. The plaintiff proved only the operation and the 
injury. The court held that each of the defendants had the burden of 
proving he was not negligent. The reasoning of the court was that when 
one entrusted himself to the care of the medical profession for an operation, 
he was entitled to one of two things—either an explanation of what had 
happened or the payment of his damages. 

Some recent decisions which have been handed down cannot be con- 
sidered as trends but are nevertheless very disturbing to hospitals. The 
case of Ferrera v. Galluchio,** involved an award of $15,000 to the plain- 
tiff for “‘cancerophobia” which was alleged to have been engendered by 
the statement of a physician. If this decision is allowed to stand, we may 
foresee a rash of “‘mental anguish’’ cases caused by the suggestions of 
hospital employees. 

Another disturbing decision, which also occurred in New York, granted 
the right to an attorney to search the hospital records to confirm hearsay 
evidence that during an operation the patient was placed on a warming 
device and was burned.” If this decision is allowed to stand, hospitals 
may be discouraged from keeping complete records which would be a sad 


134 N.Y.S. 2d 762 (1954); see also Gries v. Long Island Home, 83 N.Y.S. 2d 
728 (1948). 

=" Lexington Hosp. v. White, 245 S.W. 2d 927. 

* McCandless v. State, 166 N.Y.S. 2d 272 (1956). 

25 Cal. 2d 486, 165 P. 2d 687; see also, Davison v. Bernarr McFadden Founda- 
tion, 167 N.Y.S. 2d 784 (1957); Cavero v. Franklin Society, 36 Cal. 2d 301, 223 
P. 2d 471 (1950). 

*N.Y. Court of Appeals, 8 C.C.H. Neg. Cases 2d 535 (1958). 

* Application of Kabes, 175 N.Y.S. 2d 83 (1958). 
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blow to the public welfare because records are recognized as essential to 
quality care in hospitals. 

To summarize, two recent cases indicate the trend in modern thinking 
on the subject of charitable immunity of hospitals. 


In Noel v. Menninger Foundation, 175 Kansas 751, 267 P. 2d 
934, decided March 6, 1954, the court stated; — 

““To exempt charitable and non-profit corporations from liability 
for their torts is plainly contrary to our constitutional guarantees 
(Bill of Rights, Sec. 18). It gives to certain favored ones, selected 
arbitararily, immunity from that equal liability for civil wrongs 
which is a sign of equality between citizens. It undertakes to clothe 
charitable and non-profit organizations with special privileges denied 
to other corporations, and society. It takes from individuals the right 
to assert in the courts claims against all who tortiously assail their 
person and property and to recover judgment for the injuries done. 
It prevents all persons from having recourse to law for vindication of 
rights or reparation for wrongs against the privileged charitable, non- 
profit organization. It frees one set of corporations from obligations 
to which their competitors and individuals are subjected. In short, 
it destroys equality and creates special privileges.”’ 


In the 1957 New York case of Bing v. Thunig, 163 N.Y.S. 2d 3, 
2 N.Y. 2d 656, 143 N.E. 2d 3, Judge Feld asserted: 


“Hospitals should, in short, shoulder the responsibilities borne 
by everyone else. There is no reason to continue their exemption 
from the universal rule of respondent superior. The test should be, 
for those institutions, whether charitable or profit making, as it is 
for every other employer; was the person who committed the negli- 
gent injury-producing act one of its employees and, if he was, was he 
acting within the scope of his employment.” 


Hospital litigation is definitely on the increase. Greater numbers of 
persons have access to hospital and medical insurance which in many in- 
stances has led to the overcrowding of existing facilities. “The construc- 
tion and equipment of new hospitals has required a speed-up in personnel 
training programs which has often led to inadequate or incomplete 
training. 

The impersonal handling of patients and the departmentalization of 
medical treatment has caused unfavorable patient reaction and criticism. 
Emphasis must be placed upon accident prevention and the improvement 
of standards of patient care. We, as lawyers, have an honest obligation 
to avoid needless litigation and conflict among other professional groups. 
Both sides shall be represented in these matters and we lawyers in this 
field, should continue to work so that only Justice will be done. 
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Patient vs. Hospital 


By HENRY P. MACKEEN, Q. C.* 


UST WHAT CONTRIBUTION William Herbert Hill- 
yer made to his own profession of medicine is not known. It is certain, 
however, that he was the unwitting means of injecting a high degree of 
confusion and uncertainty into the law of England and Canada in so far 
as that law relates to the liability of a hospital for negligence in the treat- 
ment of a patient. 

In March, 1907, Mr. Hillyer, a medical man, returned to England 
from West Africa. He was in poor condition both physically and finan- 
cially. He consulted Mr. Charles Lockwood, an eminent surgeon attached 
to St. Bartholomew’s Hospital in London, and on Mr. Lockwood’s advice 
entered the hospital as a non-paying patient for the purpose of being 
examined by Mr. Lockwood. 

It is of historical rather than legal interest to note that the establish- 
ments for the care of the sick remained in the hands of the clergy until the 
Reformation. St. Bartholomew’s was a priory founded by Rabere, a 
Minstrel, in 1102. In 1547 Henry VIII handed it over to the citizens of 
London as a hospital. Certain it is that the origin or antiquity of the 
institution inspired no sense of reverence in the souls of Hillyer or his 
legal advisers. 

It appears that after being chloroformed Mr. Hillyer was placed on the 
operating table for the purpose of Mr. Lockwood’s examination. He was 
placed in such a position that his arms were allowed to hang over the sides 
of the table. Unfortunately his left arm came in contact with a hot water 
tin projecting from beneath the table and the inner part of his arm was 
burned. The inner upper part of his right arm was bruised by the operator 
pressing against it during the operation; the result of these injuries was 
traumatic neuritis and paralysis of both arms, which disabled him from 
practising his profession. Having been so put upon it might well appear 
to Hillyer and his solicitors that he had a just cause of complaint. Obvi- 
ously some one was negligent. 

In due course a Writ was issued on behalf of Hillyer. The defendants 
were impressively described as ““The Mayor, Commonality and Citizens of 
the City of London (Governors of the House of the Poor commonly called 


* Member of Stewart, Smith & MacKeen, Halifax, Nova Scotia. In an article appear- 
ing in this issue, Mr. Fred J. O’Connor has dealt with many aspects of the American law 
applicable to hospital liability. In this article, Mr. MacKeen has outlined the modification of 
the law in England and Canada with regard to the vicarious liability of hospitals.—[Ed. ] 
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St. Bartholomew’s Hospital near West Smithfield, of the Foundation of 
King Henry the Eighth).’’ The claim was for damages for injuries from 
the defendants’ negligence at their hospital. The defendants denied the 
alleged negligence and pleaded that if they owed any duty to the plaintiff 
it was to exercise reasonable care in the selection of the hospital staff in 
which duty they had not failed. Interrogatories were administered on 
behalf of the plaintiff and the answer to these interrogatories named those 
in the operating room who were servants or agents of the defendant, 
amongst others the acting sister whose duty it was to see that the plaintiff 
““was placed properly on the table’’ and “‘the said nurses present had 
further to comply with the directions of the surgeons in charge as to the 
requirements of the moment during the course of the examination.” 

The action was tried before Grantham, J. and a special jury. The 
plaintiff did not call any of those present in the operating room and relied 
on the answers to the interrogatories to establish breach of duty. 

Grantham, J. refused to put the question of negligence to the jury. He 
held that even if there had been negligence, the operation was under the 
control of the operating surgeon for whose action it was admitted that the 
governors of the hospital were not responsible. Neither would they be 
liable for the negligence of their staff, even if proved. He accordingly 
directed judgment for the defendant. In so deciding His Lordship was 
apparently impressed by the reasoning in Hall v. Lewis, (1904) 2 K. B. 
602 and MacDonald v. Massachusetts General Hospital, (1876) 21 Amer. 
Rep. 529. 

Aggrieved and frustrated, Hillyer appealed. In the Court of Appeal 
the case was heard before a Court consisting of Cozens Hardy, M. R., Far- 
well, L. J. and Kennedy, L. J. The report appears in (1909) 2 K. B. 820. 

The Court considered the matter for some ten days after argument 
and then delivered judgment dismissing the appeal. Farwell, L. J. in effect 
held that the only duty undertaken by the Governors of a hospital towards 
a patient is to use due care in selecting their medical staff. The relationship 
of master and servant did not exist between the Governors and the 
physicians and surgeons who give their services to the hospital. ““They 
are all professional men employed by the defendants to exercise their pro- 
fession to the best of their abilities according to their own discretion, but 
in exercising it they are in no way under the orders or bound to obey the 
directions of the defendants.”’ 

Generally speaking, the foregoing is an accurate statement of the law 
as to the liability of a hospital for the negligence of its unpaid visiting 
medical staff. For reasons which appear later, it is not the law today as 
applied to radiographers, internes and other professional men who are in 
fact employed by the hospital and paid by it. With regard to the liability 
of the hospital for such members of the staff, including nurses, His Lord- 


ship goes on: 
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“The three nurses and the two carriers stand on a somewhat different 
footing, and I will assume that they are the servants of the de- 
fendants. But although they are such servants for general purposes, 
they are not so for the purposes of operations and examinations by 
the medical officers. If and so long as they are bound to obey the 
orders of the defendants, it may well be that they are their servants, 
but as soon as the door of the theatre or operating room has closed 
on them for the purposes of an operation (in which term I include 
examination by the surgeon) they cease to be under the orders of the 
defendants, and are at the disposal and under the sole orders of the 
operating surgeon until the whole operation has been completely 
finished; the surgeon is for the time being supreme, and the defendants 
cannot interfere with or gainsay his orders. This is well understood, 
and is indeed essential to the success of operations; no surgeon would 
undertake the responsibility of operations if his orders and directions 
were subject to the control of or interference by the governing body. 
The nurses and carriers, therefore, assisting at an operation cease for 
the time being to be the servants of the defendants, inasmuch as they 
take their orders during that period from the operating surgeon alone, 
and not from the hospital authorities.”’ 


Kennedy, L. J. expressed the view ‘‘that the hospital authority is 
legally responsible to the patients for the due performance of their servants 
within the hospital of their purely ministerial or administrative duties, 
such as, for example, attendances of nurses in the wards, the summoning. 
of medical aid in cases of emergency, the supply of proper food, and the 
like’ but that the hospital does not make itself liable for ‘‘the negligence 
of the professional staff in matters of professional care and skill, provided 
always that the authority has used reasonable care in selecting a competent 
staff and proper apparatus and appliances.” 

As a matter of abstract logic, the reasoning of Their Lordships seems 
unassailable. However, when logic and basic legal principles come into 
conflict, the latter must prevail. 

It is trite law to say that an innocent master is civilly liable for the 
negligence of his servant when the latter is acting in the course of his 
employment to the same extent as if it was the master’s own negligence. 
The practical basis of this principle was stated by Holt, C. J. two hundred 
and sixty years ago in a case where a principal was sued for the fraud of 
his agent. ‘‘For seeing somebody must be a loser by this deceit; it is more 
reason that he that employs and puts a trust and confidence in the deceiver 
should be a loser, than a stranger.’’ Hen v. Nichols, (1700) 91 E. R. 
256. This is today the basis of the vicarious liability of a master for 
the negligence of his servant acting in the course of his employment. 

It is obviously impossible to reconcile the decision in the Hillyer case 
with the foregoing principle, certainly not so far as it relates to the acting 
nurses whose duty it was to see that the plaintiff was placed properly on 
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the table. However, for almost thirty years, the Hillyer case was the 
authority as regards the liability of a hospital to a patient. It was followed 
by the courts in many cases and on countless other occasions solicitors must 
have advised clients who had been injured by the negligence of nurses, 
internes and other hospital employees that they had no legal redress. 

But the law is dynamic—though not speedily so. The reasoning in 
the Hillyer case was criticized by judges and commentators. Outstanding 
amongst the latter are the contributions of Dr. C. A. Wright in (1936) 
14 Can. Bar Rev. 699 and Dr. A. L. Goodhart in (1938) 54 Law Quar. 
Rev. 553. In Petite v. MacLeod, (1955) 1D. L.R. 151, Doull, J. after 
referring to the articles by Dr. Wright and Dr. Goodhart, traces case by 
case, the moderation of the law in England and Canada from the Hillyer 
case to the present time. He reaches the conclusion that the liability of a 
hospital for the negligence of its paid staff depends on the ordinary rule 
that a master is liable for the negligence of his servant while the servant is 
acting within the scope of his employment. ‘‘Professional qualifications 
do not make the person employed any less the ‘servant’ of his employer, 
if he is acting in the service of his ‘master’ and within the scope of his 
employment. A doctor or a nurse may be a ‘servant’ just as readily as a 
dishwasher.” 

In a later case, Staple v. City of Winnipeg, et al, (1956) 5 DL. R. 
(2d) 751, where a consulting orthopaedic surgeon attached to but not 
paid by a city-owned hospital (and who admitted liability) fused the 
joints of the infant plaintiff’s healthy left ankle instead of the diseased 
right one. Maybank, J. again reviewed the development of the law since 
the Hillyer case. After discussing in detail such cases as Sisters of St. Joseph 
v. Flemming, (1938) 2D. L.R. 417, S. C. R. 172, and Cassidy v. Minis- 
try of Health, (1951) 1 All E. R. 574, he said: “In short, the doctrine 
is left clear that a hospital is liable for the negligent acts of a person where 
it can be said the relation of master and servant exists between that person 
and the hospital.’’ In finding that this relationship did not exist between 
the hospital and the consulting surgeon and consequently that the hospital 
was not vicariously liable for the latter’s negligence, he went on to say: 
‘True, he applied for the position and the Hospital Board appointed him. 
The Hospital Board did not pay him anything, although he did get certain 
services and benefits, such as, for instance, the collection of accounts for 
him by the hospital, and a certain prestige attached to the position. But in 
no way did the hospital authorities exercise any control over his decisions 
or his actions; nor had the hospital any right of such control. He deter- 
mined the course of his actions himself in consultation with the patient 
and with the consent of the patient, but not at all in consultation with 
any of the persons directing the hospital. He acted always, as one might 


say, ‘on his own’.”’ 
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In his excellent book, Malpractice Liability of Doctors and Hospitals, 
Dean Meredith of McGill University attributes the turning point in the 
English jurisprudence to Gold v. Essex County Council, (1942) 2 All 
E. R. 326. There the infant plaintiff was burned through the negligence 
of the radiographer (an employee of the hospital and fully qualified) in 
failing to provide adequate screening material while giving Grenz-Ray 
treatment. The Trial Judge, Tucker, J. though questioning the Hillyer 
case felt himself bound by it and held that the radiographer was in the 
same category as the nurse and consequently the hospital proprietors were 
not liable for his negligence in the execution of professional duties. This 
decision was unanimously reversed in the Court of Appeal, (1942) 2 All 
E, R. 237, which held that as the radiographer was under a contract of 
service with the hospital it was liable for his negligence under the doctrine 
respondeat superior. Referring to the liability of the hospital for the 
negligence of a nurse, Goddard, L. J. says at Page 250, using the following 
picturesque language: 


“IT cannot understand on what principle a hospital authority are to 
be exempt from liability if a nurse carelessly administers a dose of 
poison to a patient instead of medicine, and yet are liable if the cook 
mixes some deleterious substance in the patient’s food.” 


His Lordship concludes his judgment by pointing out that a nurse and con- 
sequently the hospital may or may not be liable where the nurse acts under 
the orders of a doctor who is not an employee of the hospital. 


“If a doctor in a moment of carelessness, perhaps by the use of a 
wrong symbol in a prescription ordered a dose which to an experienced 
ward sister was obviously incorrect and dangerous, I think it might 
well be held to be negligence if she administered it without obtaining 
confirmation from the doctor or higher authority. In the stress of an 
operation, however, I should suppose that the first thing required of 
a nurse would be an unhesitating obedience to the orders of the 
surgeon.” 


Dean Meredith summarizes the present situation in these words: 


“It is now settled that a hospital authority is liable for the negligent 
acts and omissions of doctors, internes and nurses in its employ, 
when the negligence occurs during the course of their regular duties 
for the hospital. In other words, doctors, internes and nurses are in 
the same position from the point of view of their employer's liability 
as any other employee.” 


There can be little doubt that if William Herbert Hillyer was injured 
under similar circumstances fifty years later, he would have obtained 
adequate redress against St. Bartholomew’s Hospital. 
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Memphis, Tenn. 








CARL S. CLARK 





3857 N. High Street 
Columbus 14, Ohio 


JOHN A. DUNAWAY 
Dunaway, Embry & Shelfer 
21 Grant Bldg 


1 


Atlanta 3, Ga. 
JAMES A. DUNLAP 


Dunlap & Dunlap 





e Federal Bldg 

nesville, Ga 
ELLIOTT FLANERY 

Dept. of Insurance 

Frankfort, Ky 

PITSER H. GARRISON 


> 





Collins, Garrison, Renfrow © Zeleske 





W. Shepherd St 
kin, Texas 

I D A. GREEN 
2414 S. Beach St 
Daytona Beach, Fla. 
JAMES A. HANSON 
I amily Mut. Ins 
Delaware Ave 
Delmar, N. Y 














FRED J. O'CONNOR 


ucator & Executive Insurers, In 


New Members 


REX J. HANSON 
Hanson, Baldwin & Allen 


920 Continental Bank Bldg 
Salt Lake City 1, Utah 

W. S. KENNEDY JONES 
Jones & Milford 

Royal Bank Bldg. 
Liverpool, Nova Scotia 


S. J. KHATTAR, Q.C. 
378 Charlotte St. 
Sydney, Nova Scotia 


WILLIAM J. LOGIE 
Maritime Life Ins. ¢ 
655 Spring Garden Rd 


Halifax, Nova Scotia 






JOHN MACNEIL, Q.¢ 
MacNeil, MacNeil & Colborne 
4 Dorchester St. 

Sydney, Nova Scotia 
CHARLES L. MAYER 
Mayer & Smith 

307 Wall St 

Shreveport 
RICHARD A. MCCORMICK 


5 Equitable Bldg. 


I 





WHORTER 





WILLIAM E. MINGO 
Ss th 4 MacKeen 





ix, Nova Scotia 


BEVERLY COOPER MOORI 


Smith, Moore h, Schel 






Gr 


DAVID J. MORRISON 


er, Rinehart & Morrison 
First National Bk. Bldg. 
ma City 2, Okla. 


But 








AUTHORS 





GEORGE J. MURRAY 

Gongiver & Murray 
Park Avenue West 

Mansfield, Ohio 


RUSSELL L. NELSON 
Zurich Insurance Co. 
417 Monts ery St. 
San Francisco, Calif. 





PETER M. NICHOLSON 
Bank of Nova Scotia Bldg 
Annapolis Royal, Nova Scotia 


JOHN J. O'DONNELL 
Egan, O'Donnell & Hanley 
10 Park Place 

Morristown, N. J. 


SAMUEL E. OREBAUGH 
Investors Life Ins. Co. of Iowa 
1005 Merchants Natl. Bank Bldg. 


Cedar Rapids, Iowa 











G. T. OWEN, JR. 


Owen, Borran & Del 








Baton Ro 





ge Saving 


Baton Rouge, La 





FORD REESE 
\dams & Reese 
847 Nat. Bank of ¢ 


New Orleans 











GEORGE B. ROBERTSON 
McInni bert 
35 Bedford Row 

Halifax, Nova Scotia 


Cooper © Robertson 






LER 


WILLIAM S. SPAN 





( 
G 
Sp 





lana 


HURSCHAL (¢ 


Borth, 


TUMMELSON 


Phebus & Tummelson 








HENRY P. MACKEEN, Q.C. 
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AT 


a. Belevue--Stratford Hotel 


August 24-27, 1960 
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Alabama 
James J. Carter 
Montgomery 


Alaska 
R. E. Robertson 


Juneau 


Arizona 
Jarril F. Kaplan 
Phoenix 
Arkansas 
Pat Mehaffy 
Little Rock 
California 
John A. Loomis 
Los Angeles 
Colorado 
Kenneth M. Wormwood 
Denver 
Connecticut 
Leo V. Gaffney 
New Britain 
Delaware 
William Prickett 
Wilmington 
District of Columbia 
William E. Stewart 


Florida 
Reginald L. Williams 
Miami 


Georgia 
John Bell Towill 
Augusta 

Hawaii 
Thomas Marr Waddoups 
Honolulu 


Idaho 
William S. Hawkins 
Coeur D'Alene 


STATE CHAIRMEN 1959-1960 


Illinois 
Bernard H. Bertrand 
East St. Louis, Il. 


Indiana 
Mark W. Gray 
Indianapolis 


Iowa 
E. Marshall Thomas 
Dubuque 


Kansas 
Leonard O. Thomas 
Kansas City, Kan. 


Kentucky 
Carroll M. Redford 
Glasgow 


Louisiana 
Cicero C. Sessions 
New Orleans 


Maine 
Forrest E. Richardson 
Portland 


Maryland 
Samuel S. Smalkin 
Baltimore 


Massachusetts 
Gerald P. Walsh 
New Bedford 


Michigan 
Donald E. Rhodes 
Howell 


Minnesota 
Maurice H. Rieke 
Minneapolis 
Mississippi 
Henry E. Barksdale 
Jackson 


Missouri 
Alvin G. Holtkamp 
St. Louis 


Montana 
Harvey B. Hoffman 
Great Falls 
Nebraska 
Murl M. Maupin 
North Platte 
Nevada 
Harold M. Morse 
Las Vegas 


. New Hampshire 


Frederick H. Bird 
Keene 

New Jersey 
David Green 
Newark 

New Mexico 
Don L. Dickason 
Albuquerque 

New York 
William F. Martin 
New York 

North Carolina 
Marshall T. Spears 
Durham 

North Dakota 
Herbert G. Nilles 
Fargo 

Ohio 
Harley John McNeal 
Cleveland 

Oklahoma 
Joseph M. Best 
Tulsa 

Oregon 
John Gordon Gearin 
Portland 

Pennsyivania 
Thomas P. Curtin 
Reading 

Puerto Rico 
Pablo J. Lopez Castro 
San Turce 


Inu Memoriam 


Rhode Island 
Hartley F. Roberts 
Providence 

South Carolina 
William Byrd Traxler 
Greenville 

South Dakota 
Charles H. Whiting 
Rapid City 

Tennessee 
Fred P. Wilson 
Memphis 

Texas 
William C. Harvin 
Houston 

Utah 
Gordon R. Strong 
Salt Lake City 

Vermont 
Osmer C. Fitts 
Brattleboro 

Virginia 
John B. Browder 
Richmond 

Virgin Islands 
William Wood Bailey 
St. Thomas 

Washington 
W. R. McKelvy 
Seattle 

West Virginia 
Clarence E. Martin, Jr. 
Martinsburg 

Wisconsin 
Edward J. Byrne 
Appleton 

Wyoming 
Edward E. Murane 
Casper 

Canada 
Roger LaCoste 
Quebec 


We are sorry to have to report the loss of the following mem- 


bers by death in recent months: 


ROBERT B. HAMER of Omaha, Nebraska, on September 14 
CHARLES A. NOONE of Chattanooga, Tennessee, on October 28 
ERWIN W. ROEMER of Chicago, Illinois, on March 2 

JOHN D. Ross of Springfield, Massachusetts 
JOHN S. STUMP of Clarksburg, West Virginia, on August 28 


Our deepest sympathies are expressed to the families and associ- 
ates of these former members. 





